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July 31. 1766. 


. 


FRANCIS FARQUHARSON, Truſtee for the Cre- 
ditors of Adam and Thomas Fairholmes, 


T 


5 E TITION of Doctor Ro;ER T HERRIOT. 


HE petitioner, of this date, lent L. 4600 Sterling to Adam april 5. 

| | and Thomas Fairholmes bankers in Edinburgh, upon 1703. 
| their bond, payable at Whitſunday 1764: And it like- 
wiſe appears, by an accompt fitted between them, that he was 
creditor to the Meſſrs Fairholmes in the further ſum of L. 980: 
%% „„ | | 

The Meſſrs Fairholmes had carried on trade to a very great 
extent : But Adam Fairholme having reſided for ſome time at 
London, and having been deeply concerned in the ſtocks, in 
which at laſt he had been very unlucky, was obliged to ſtop pay- 
ment in March 1764. 5 5 

Notice of Adam's ſtopping payment at London was given to 

Thomas in Edinburgh, by a letter from George, another brother 
who reſided in London, ſent by expreſs. | 

Thomas, believing that he could not carry on the buſineſs of 
the houſe in Edinburgh after Adam's ſtopping payment, who 
had got into his hands a large part of the Company's funds, 
did immediately come to the reſolution of likewiſe ſtopping pay- 
ment : And that juſtice might be done to the creditors of the 
Company in the moſt equal manner, and at the leaſt expence, 


A, he 


„ 

he did, by advice of the ableſt counſel, execute a diſpoſition, 
whereby he and his brother do convey to Francis Farquharſon, 
Thomas Boſwall, and Ludovick Grant, writers in Edinburgh, 
or the acceptors or acceptor, or ſurvivors or ſurvivor of them, 
in truſt for the behoof of their creditors, all their eſtate heretable 
or moveable; with a proviſo, that Mr Farquharſon ſhould have 
power to execute the truſt without conſent of Mr Boſwall or Mr 
Grant ; and, in the event of Mr Farquharſon's non-acceptance 
or death, that Mr Boſwall ſhould have power to execute the truſt 
without the conſent of Mr Grant. | 

It is further provided, that, if the major part intereſt of the 
creditors ſhould think fit to chuſe other truſtees, the truſtees 
named in the diſpoſition ſhould be bound to denude in their. 
favours ; and the truſtees named, or to be named, are impowered 
To ſell and diſpoſe of the eſtate, and to divide the proceeds 
trom time to time among the creditors equally, in proportian to 
their debts, without prejudice to any preferable right or dili- 
gence, if any ſhall be in, or done by any of the ſaid creditors,. 
prior to the completion of this prefent right.” 

A meeting of the creditors was called upon the 26th. of 
March, where a good many attended, and the doers for many 
others; amongſt which number was Mr Patullo doer for the pe- 
titioner. | | | | 

The meeting made choice of Mr John M*Kenzie writer to the 
ſignet to be preſes ; and, from the minute ſubſcribed by him at 
the deſire of the meetihg, it appears, that the meeting. was in- 
formed of the truſt-diſpoſition which had been executed that 
day; and that, altho' they there did not directly approve of the 
diſpoſition, not having had time to determine themſelves, yet that 
they in general approved of the meaſure that was taken of con- 
veying all to a truſtee, as the moſt prudent method of doing ju- 
ſtice to the creditors: And, after recommending to Thomas 
Fairholme to make an inventary of the Company's books, and 
to lodge it with Mr Farquharſon, they named John M*Kenzie | 
Samuel Mitchelſon, Alexander Stewart, John Davidſon, Tho 
inas Tod, John' Pringle, and James Pringle, or any three of 
them, as a committee to meet with the truſtee, and with whom 


the truſtee might confer on all neceſſary occaſions. And they 
| appointed 


5 


appointed the next meeting of the creditors to be on the ſecond 


of April, at eleven of the clock, and ordered an advertiſement 


to that effect to be put in the news- papers. In the mean time, 
the truſt-diſpoſition was printed, and a great number of copies 
thrown off to be diſperſed in the next meeting, which was done 
acordingly. 

The meeting was held upon the 2d of April in the ſeſſion-houſe, 
and was exceedingly numerous; and, among others, Mr Patullo 
the petitioner's doer was preſent. 


What paſſed at this meeting will be beſt explained by a recital. ' 


of the minutes. 

The meeting having made choice of Mr John M Kenzie to be 
preſes, and the ſederunt of the 26th March laſt, and a deed of ac- 
ceſſion and ſubmiſſion by the creditors relative thereto, having 
been all read over in the audience of the meeting, the creditors 
were aſked, Whether they choſe to name any other truſtee or tru- 


ſtees in place of thoſe named by the truſt-deed ? and whether they 


inclined to accede to the meaſure as propoſed in the truſt-deed, 
and deed of acceſſion? Upon which the meeting, without a con- 
tradictory voice, declared their willingneſs to agree to the mea- 
ſure propoſed, and to ſign the deed of acceſſion: And the truſtees, 


who were all three preſent, having been aſked to accept, they a- 
greed ; and thereafter the meeting came to the following reſolu- 


tions : 


1 mo, They recommend to the truſtees to appoint Thomas F alr- 


holme to be their factor, upon his finding caution to the amount 
of L. ĩooo Sterling. 

2do, That all the books and grounds of 4 remain in Mr 
Fairholme's hand.“ 

3tio, That he immediately make up inventaries thereof, and 
ſtates of the debts and funds of the Company, and lodge the ſame 
with the truſtees. 

470, That when any ſum of money, exceeding L. 300 Sterling, 
ſhall be received, the ſame be forthwith lodged with the Bank of 
Scotland, or the Royal Bank, or a half with each, upon ſuch rate 
of intereſt as the banks and truſtees ſhall agree for. 

510, That the creditors be advertiſed to lodge their claims and 
vouchers thereof, in the hands of ſuch perſon as the truſtees ſhall 


appoint; at leaſt to produce the ſame to him, that copies or notes 
thereof 


E 4 | 


thereof may be taken, and ingroſſed in a book to be kept by the 
truſtees ; and the principals, after being marked by one or other 
of them, are to be returned to the party. _ 

610, That all intereſt upon the debts reſting by the Company, 
ſhall ſtop as upon the 26th day of March, the date of the truſt- 
diſpoſition ; and all open accompts, when adjuſted, to be ſtated 
as they ſtand at that day, which is to be conſidered as the period 
of the total amount of the * s debts, ſo as all may be on 
the ſame footing. 

imo, That the claim on the part of the Crown, laid to be for 
L. 1000 or thereby, of his Majeſty's Exciſe, lodged with the Com- 
pany by Collector Hope, be laid before Mr James Ferguſon of Pit- 
tour, by whoſe opinion the creditors agree to be determined, how 
far the Crown is preferable upon a writ of extent, yea or not. 

The deed of acceflion and ſubmiſſion, mentioned in the aforeſaid 
minutes, was ſigned by moſt of the creditors there preſent, and 
who thereby not only approve of the truſt- diſpoſition, but there 
are like ways ſeveral other things provided by it; ſuch as, 1mo, A 
ſubmiſſion to the truſtees, in the order of the truſt-diſpoſition, of 
all queſtions and differences between the creditors and the Meſſrs 
Fairholmes, and amongſt the creditors themſelves. 24s, That the 
ſubmiſſion ſhould not be rendered ineffectual by the death of any 
of the parties before a final deciſion. 3zio, The truſtees are im- 
powered to ſubmit all controverſies and differences, that may a- 
riſe between them and the debtors of the Company. 410, After 
the truſtees have converted into caſh the moſt acceſſible parts of 
the funds of the Company, they are impowered to ſell the reſidue 
by public roup. 50, Certain gentlemen are named as a com- 
mittee, with whom, or any three of them, the truſtees are to con- 
ſult and adviſe upon any emergency or occurrence in the courſe 
of their management. 6, If any of the creditors ſhall not accede, 
it is declared lawful for thoſe that do accede, to.infiſt in ſuch di- 
ligences as they had raiſed or ſhould raiſe; the benefit of ſuch di- 
ligences being to be applied for the common behoof of the acce- 
ding creditors, and the rights and preferences competent to any 
creditor, prior to the date of the truſt-right, are faved and reſer- 
ved as accords. 7mo, Perſonal diligence againſt Thomas Fairholme 
is ſuperſeded, and the truſtees are authorized to diſcharge him ab- 
ſolutely of the debts, if they ſhall ſee reaſon for doing ſo. 

| Doctor 


SF 1 
Doctor Herriot was at London when Adam Fairholme ſtopped 
payment ; and being apprehenſive that it might affect the credit 
of the houſe in Edinburgh, and being on that account deſirous to 
take up ſome part of his money, he wrote to Thomas Fairholme to 
that effect: To which Thomas Fairholme, the day after the meet- 
ing of the 2d April, wrote the following anſwer : 


DEAR SIR, Edinburgh, 3d April 1764. 

J have the favour of your letter of the 29th paſt. Your 
« ſituation with this houſe gives me moſt ſenſible concern. I am 
« ſorry to think your caſe is not ſingular ; many have their little 
All with us, and their ſums, however ſmall, are to them of 
« equal moment. There is nothing could give me ſo much ſa- 
ce tisfaction, as to ſee every body paid; but you would be the 
« firſt to blame me, were I, in prejudice to others, to pay any 
« money on your account to Mr Patullo. I flatter myſelf, I have 
«© convinced him and the world, That, upon this moſt unhappy 
„ occaſion, I have in no reſpect departed from the moſt rigid 
« rules of honour and of juſtice. The ſhock has come from a 
« quarter I never ſhould have thought of guarding againſt. I 
«© had every reaſon to believe, that this houſe was poſſeſſed of a 
fortune, unequalled by any houſe of buſineſs that has ever been 
in Scotland; and, two ſeconds before I received my brother's 
letter, I ſhould have taken any ſum that could have been 
« offered me, upon the moſt entire good faith upon my part. 
« When I broke open the ſeal, I found at once what I never 
« dreaded, ſuſpected, or had the ſmalleſt intimation of, that all 
«© my brother's funds were gone. You will be informed in Lon- 
« don, how great theſe lately were. When, or by what croſs 
«© events, ſo immenſe a ſum has been loſt, are circumſtances to 
«© which I am at this moment an utter ſtranger ; and ſo little 
« doubt did I entertain of what has happened, that if I had 
«© found myſelf poſſeſſed of L. 50,000, more than I found ne- 
« ceſſary in buſineſs here, I ſhould have remitted it to my bro- 
* ther without the leaſt heſitation, within theſe ten days. I 
« ſhould not write you at ſuch length, if I did not conſider it 
* of the firſt conſequence, that you ſhould be fatisfied, that, in 
« point of honour, I ſtand acquitted. I can bear the thoughts 


„of the total loſs of my own fortune with vaſtly greater eaſe, 
B «© than 


cc 
c 
40 
40 
£6 
cc 
40 
cc 
c 
ce 
cc 
cc 
6c 
cc 
c 


cc 


cc 


cc 


tO 
tO 


WS 


than the thoughts that any man is to ſuffer by me, but 1 
ſhould be moſt unhappy, if my own conſcience did not acquit 
me. I dare ſtill to fay for my brother, ſo far as I have yet 
heard, that his intentions have been honourable ; his pru- 


dence, his abilities, his honour, were well known before he 


left this ; God only knows, by what train of iniatuation he has 
been drawn into this great and fatal lofſs. Make yourſelf as 
ealy. as poſſible, and truit to me thus far, that what influence 
I have will be moſt faithfully applied for obtaining a tpeedy, 
an equal, and a favourable ſettlement. The creditors have 
been pleaſed, ſo far as they have yet appeared, unanimouſly to 
appoint me to manage and collect the funds under the truſtees, 
to whom every thing was conveyed. It the ſame harmony 
prevails over the whole creditors, I hope they ſhall have no 
reaſon to repent of this mark of confidence in me. I am, 
molt lincerely, Dear Sir, your moſt obedient ſervant, 

THOMAS FAIRHOLME. 


I do not mean that your truſt in me (if you repoſe any) 
ſhould prevent Mr Patullo attending cloſely to your inter eſt; ;: 


I think you ſhould give him that in charge.” 
Add) eſſed to Dr. Robert Herriot, London. 


This letter was peruſed by Mr Patullo, and tranſmitted by bim 
Dr Herriot, who, upon receiving it, wrote the following letter 
Thomas Fairholme: 


DEAR SIR, 


I have received your favour of the 3d, and am obliged for 
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the account of the preſent circumitances, as I believe it is a real 
and candid one. My own great ſurprize, and concern on the 
occaſion, makes me feel the more for your unhappy ſituation, 
which muſt be the more perplext, by ſo ſudden and unex- 
pected a turn in your brother Adam's affairs. Your not an- 
ſwering my demands in my laſt, was no great diſappointment 
to me, well knowing all ſuch muſt be unſeaſonable, ever ſince 
you ſtopt payment, which at firſt was doubtful here. Ir will 
give me a great pleaſure to hear your effects and concerns, 
when collected, will be able to pay every man his own, which 
« only 
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only c: can re-eſtabliſh again your houſe in it's former extenſive 
and very great credit and buſineſs. I have not been able yet 
to learn any thing of your brother Adam's atfairs, nor what ac- 
counts he has delivered in to the Commiſſioners of bankruptcy. 
He has a further time given him till the 8th of May. If I find 
any thing furthcoming, I am thinking of taking advice, in 
making ſome claim for my intereſt, bond, and accompt-cur- 
rent, which you know is ſigned jointly by you both. I ſhould 
be glad to hear your opinion, and I have wrote Mr Patullo for 
his advice, and copy of the bond and accompt, as necellary, 
it any thing is to be recovered ; yet 1 ſhall proceed with great 
caution, leſt my application here ſhould only involve things 
more than they are already. I am very well pleaſed to hear the 
creditors have unanimouſly appointed you to manage and collect the funds 
and debis under the truſtees ; and this our continued confirmation 
of our confidence in your integrity, will the more, I hope, pre- 
vail with you in bringing all your effects and demands what- 
ever, 70 an equal dividend, as ſoon as you can, without partiality to any 
particular ꝛuhomſocver, which will be the only effectual means of 
eſtabliſhing your future credit and honour, both in our own 
country and ellewhere. I am well convinced Mr Patullo will 
exert himſelf all he can for me, as I have intreated and impowered 
him to concur and agree for me in every thing, jointly with the majority 
of the reſt of the creditors, until I come down ſome time next 
month. I am, Oc.“ 


| London, April 14. . 


In conſequence of the fifth a of the reſolutions eben by 


the meeting of the 2d April, advertiſements were put in the 
news- papers, by the direction of Mr F nn the acting 


truſtee. 


cc 


Cc 


The Advertiſements were / mal in the following form. 


By order of the truſtee for the creditors of Adam and Thomas 
„ Fairholmes merchants in Edinburgh. | 

« The creditors are deſired forthwith to exhibit their claims 

and grounds of debt; and for, that purpoſe attandence will be 


given at the Exchange coffee-houſe, every Tueſday and Wed- 


% neſday 


„„ . 
neſday during the current month of April, from ten in the 
morning to twelve o'clock, and from three to four in the af- 


ternoon. The grounds of debt, upon inſpection thereof, will 
be immediately returned.” 


By order of the truſtee for the creditors of Adam and Thomas 
„ Fairholmes merchants in Edinburgh. 


The debitors of the ſaid Adam and Thomas Fairholmes are 


intreated furthwith to pay their debts to the ſaid Thomas Fair- 


 holme, whom the truſtee has appointed factor by the unani- 


mous recommendations of a general meeting of the creditors. 
And ſuch of the creditors as have not exhibited their claims 
and grounds of debt, are deſired to do it immediately. They 
mult be ſenſible, that this is abſolutely neceſſary to pave the 
way for a dividend, how ſoon the Company's funds are reco- 
vered ; and, for this purpoſe, attendance will be given every 
Wedneſday from ten o'clock forenoon to mid-day, during the 
month of May 1764, at the houſe of Mr Francis Farquharſon 


accomptant in Edinburgh.“ 


In purſuance of theſe advertiſements, Mr Patullo, as doer for 


the petitioner, did produce to the truſtee the petitioner's grounds 
of debt, of which an entry was made in the book kept oy the 
traſtee for that purpoſe, in the following words: 


John Pa- 

tullo doer. 

Compared 
. H. 


66 


« Bond by Meſl. Adam and Thomas Fairholmes to Robert 


Herriot, lawful ſon of Robert Herriot of Ramornie, for L. 4600 


Sterling of principal, L. 920 money foreſaid of penalty, bearing 


intereſt from the 7th April 1763, with a proviſion, that it the 


annualrent was paid yearly, within 30 days after it fell due, that 


it was to be 4x per cent. but that if the principal ſum was not paid 


at any time when demanded after the term of payment, which 
is Whitſunday 1764, that the legal intereſt was to be paid. This 
bond is dated the 19th and 25th days of April 1763.” 

* Current-accompt betwixt the ſaid Robert Herriot, and Adam 
and Thomas Fairholme, ſigned by the Meſſ. Fairholmes, 5th 
November 1763, balance Pio to Mr Herriot at that day, includ- 
ing L. 23: 15: 3 of intereſt, is L. 980: 19: 8 Sterling.” 
Dr Herriot came to Scotland in the beginning of ſummer, a ad 


a mecting of the creditors and truſtee having been held upon the 


forenoon 


1 
forenoon of the 27th June, for the purpoſe chiefly of conſidering 
certain diſputes that had ariſen upon the accompts betwixt Mr 
Adams architect, and the Meſſ. Fairholmes. The petitioner at- 
| tended the meeting with a man of buſineſs, where, after talk- 
ing over fully the matters in diſpute with Mr Adams, the meet- 
ing entered into their ſederunt the following reſolution. 
„Ino, That it was for the common benefit of all concerned to 

« avoid queſtions at law. 

«© 240, That it was of great import to the creditors of this Com- 
% pany, that matters be ſettled betwixt them and Mr Adams. 

« 3770, For this purpoſe, recommended to the truſtee to con- 
« yerſe with Mr Adams and the truſtee for him and his credi- 
« tors, with this intent, That Mr Adams ſhould ſet furth the 
6 ſtate of the tranſactions that have paſt betwixt him and Adam 
_<. Fairholme, and the claims that he founds thereupon againſt 
„ this Company, and againſt the ſeparate eſtate of Adam Fair- 
«© holme, concluding with a propoſal of a plan for an amicable 
«1 adjuſtment of all the claims, diſputes, and differences, betwixt 
4 parties.“ 
The petitioner after this, and when in the houſe of Ramornie 
in Fife, wrote the following letter to his doer Mr Patullo at E- 
dinburgh, upon the ſubject of the truſt, and difference with Mr 
Adams; and which letter was early produced in this proceſs. 


DEAR SIR, 
« received your favour of the 11th, and with great concern 


„ obſerve, all our affairs with the Fairholmes and Mr Adams, 
« ſtill remain in the ſame wretched and woful ſtate as ever. I 
« am much obliged to Mr Farquharſon, for his good endeavours 
« towards the adjuſting all our unhappy diſputes and demands, 
*in the moſt amicable and ſpeedieſt way. His univerſal good 
character gives me the greateſt confidence in his honour and 
„ abilities, and ſhall always be very thankful to him for his opi- 
nion and advice in my perplext fituation. I cannot compre- 
hend what difficulty there can be in ſettling with Mr Adams 
for the money due from him to the houſe at Edinburgh, ac- 
* cording to their laſt accompts cloſed in December. Whatever 
"2 paſt 1 in diſcourle any time before, cannot avail in a court of e- 


1 ee as, without doubt, whatever money Adam Fairholme 
| C „ had 
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had received at London for Mr Adams, at that time, muſt 


have been carried to their own joint accompts of their con- 
cerns together at London, and could have no connection 
with the houſe here. I think our admitting Mr Adams as a 
* creditor on the houle at Edinburgh, for his demands on Adam 
„ Fairholme, will deprive the juſt creditors of the houſe of their 
„ proportions. As to the transfer in favour of George Fair- 
„ holme, if illegal, no doubt but Mr Adams will recover it, 
if George can make it good. My attorney at London writes 
„ me, Adam Fairholme delivered upon oath in writing, the 26th 
« paſt, a full diſcloſure and diſcovery of all his eſtate and ef- 
« fects; but he does not mention any particulars whatever. I 
* have wrote him again upon the occaſion, as I hope, ſhall re- 
* cover my proportion of whatever his effects may be. My com- 
„ pliments wait upon Mr Farquharſon. I ſhall be very glad to 
«© hear matters were tending rowards a dividend, in the moſt a- 
« micable manner poſſible. If that does not ſucceed, we mult 
« have recourſe to the law; and the ſooner the better. All the 
« doubts and delays which have hitherto occurred to me, I ſhould 
„ think might ſoon be determined, and ſet to rights in a court 
„ of juſtice where reaſon and equity, regarding meum et tuum, 
«© mult readily take place of all ſtudied and evaſive doubts, and 
« perplexing queſtions. All our friends here are well, and join 
in compliments to your houſe, and friends: And J am, Oc. 


Ramornie, July 17th, 1764. 


After the truſt-right had been apparently aquieſced in by the 
petitioner for ſeveral months, and that the truſtees had recover- 
ed and lodged a conſiderable ſum of money in the bank of Scot- 
land, in purſuance of the foreſaid reſolution of the 2d of April, 
the petitioner did think proper, in the month of December 1764, 
to uſe arreſtments in the hands of the truſtees, and of the bank : 
And ſome other creditors having followed him in that meaſure, 
an action of multiple-poinding was brought in name of the bank ; 
and a reduction of the truſt-deed, founded upon the Meſſ. Fair- 
holmes having been made bankrupt in terms of the ſtatute 1696, 
upon the diligence of another creditor, was brought at the in- 
{tance of the petitioner ; and theſe actions came to be conjoined, 


and proceeded in before the Lord Gardenſtoun. 
The 


1 


The defence pleaded for the reſpondent, was, That the peti- 
tioner had, by the acts and deeds above ſet furth, acceded to the 
truſt; and therefore was barred perſonal; exceprione, from inſiſting 
in a reduction of it, or taking any benefit from his arreſting any 
of the ſubjects that fell under the truſt, and mulro magis the mo- 
ney collected by the truſtee in conſequence of the truſt-right. 

In the courſe of the proceedings, the reſpondent was called up- 
on by the petitioner to ſpecif the number of the creditors, as well 
thoſe who had acceded as thoſe who had not; and in obedience 
to an order of the Lord Ordinary's, he gave in a condeſcendence 

bearing. That the number of the creditors is from 380 to 390.” 

Ihe deed of acceilion and ſubmillion is ſigned by creditors, 
« and doers for creditors, to the number of 215, or thereby.” 

About 100 more have expreſſed their acceſſion and acquieſ- 
* cence, by their preſence in meetings of creditors, and conſent 
« to the general meaſures, and have made their claims upon the 
e truſt-funds, and produced their grounds of debt. 

«© Others have declared their agreement by letters and other- 
«© ways.” 

6e 1 there are few who ſhow a diſpoſition to diſſent: There 
are very few appearing in courts; and of theſe, ſome have ac- 
« tually ſigned the deed of acceſſion, and others have expreſled 
« their agreement by letters, or by their preſence in the meetings 
« of the creditors, and produced their grounds of debt, c.“ 

The reſpondent, notwithſtanding it occurred to him, that there 
was already ſufficient evidence in proceſs of the petitioner's ha- 
ving acceded to the truſt, yet, in order to put the matter in as 
clear a light to the Court as poſſible, and as he had reaſon to ap- 

rehend that Mr Patullo, who is a man accurate in buſineſs, 
would regularly adviſe the petitioner of all that paſſed, and in re- 
turn would get his approbation of all he had done on his account, 
which he took upon him to deny; inſiſted, that the petitioner 
ſhould exhibit the letters of correſpondence, which had paſſed be- 
twixt the petitioner and his ſaid doer relative to this affair, all 
which letters he underſtood then to be in the petitioner's cuſtody, 
by his having taken up from Mr Patullo thoſe he had wrote to 
him upon the ſubject. 5 

The 


Jan. 23, 


1766. 


E 12 


The petitioner, conſcious to himſelf of what was truly ſpoke out 
in thoſe letters, did ftrenuouſly oppoſe this production; and a de- 
bate having thereupon enſued, the Lord Ordinary, upon adviſing 


the minute of debate, of this date pronounced the following in- 


ae wot „finds, that the purſuer Dr Herriot, or his late agent 

* Mr Patullo, are not obliged to make the general exhibition 
« demanded on the part of the defender.” And to this interlocu- 
tor, the Lord Ordinary adhered, upon adviling a repreſentation 
and anſwers. 

Mr Farquharſon cevferred a ſecond repreſentation, wherein he 
prayed, either that the exhibition might be ordered, or that a 
judgment might be given upon the evidence already in proceſs, 
which would probably ſuperſede the neceſlity of determining 
the other queſtion: Whereupon the Lord Ordinary took the whole 
cauſe to report; and having accordingly reported the ſame upon 
memorials, your Lordſhip, of this date, pronounced the following 
interlocutor: Upon report of the Lord Gardenſtoun, the Lords, 
„ before anſwer, find, that the purſuer and John Patullo are bound 
* to exhibit and produce upon oath,all ſuch letters of correſpon- 
« dence between them, or excerpts from them, as may tend to 
% prove that the purſuer gave authority to John Patullo his agent 
e to agree to the general meaſures of the creditors ; and that the 
„ ſaid John Patullo gave the petitioner information of the nature 
e of the truſt-deed, and proceedings of the creditors ; and remit 
tothe Lord Ordinary to proceed accordingly.” 

The petitioner thereafter gave in excerpts made from the let- 


ters, in the firſt period of their correſpondence, confined literally 


to the points mentioned in the interlocutor, viz. John Patullo's 
giving him information, and his giving authority to John Pa- 
tullo to agree to the general mealures. He did not give in a 
word of their correſpondence, during the ſeveral weeks he ſtaid 
in London, after his letters to Mr Patullo of the 2d and 7th of 
April ; but along with the excerpts from the previous correſpon- 
dence which were applicable to the interlocutor, he gave in 
excerpts of ſuch other letters of their correſpondence, after he had 
been ſome time in Scotland, as he thought proper to pick out. The 
excerpts he produced, were printed for your Lordſhips peruſal; and 
it having bcen inſiſted on behalf of the petitioner, that he ſhould be 


allowed to give in an additional Memoria, the Lord Ordinary 
directed 


1 £363] 
directed additional memorials to be given in; and a very full and 
elaborate memorial having accordingly been exhibited upon the 
part of the petitioner, your Lordſhips, upon adviſing the whole, 
of this date, pronounced the following interlocutor: “On re- 
port of the Lord Gardenſtoun, and having adviſed the memo- 
4 rials, and additional memorials, hinc inde, the Lords find, That 
c there is ſufficient evidence, that Dr Herriot did accede to the 
ce truſt-right and diſpoſition granted by Meſlieurs Fairholmes to 
« their creditors ; but find no evidence that he acceded to the 
* deed of acceſlion relative to ſaid truſt-right, or that he is bound 
6c thereby ; ; and remitted to the Lord Ordinary to proceed ac- 
« dingly.” 
Dr Herriot hath reclaimed againſt this interlocutor. The peti- 
tion is ordained to be ſeen and anſwered; and in obedience there- 
to, theſe anſwers are humbly offered on behalf of the reſpondent. 
The reſpondent, in arguing this cauſe, ſhall at preſent avoid 
conſidering the general point, viz. How far the petitioner, tho? 
not an acceding creditor, would be well founded in reducing the 
truſt-diſpoſition, which is clearly calculated for the equitable pur- 
pole of preſerving an equality among the creditors, as well as for 
preventing the great loſs which, more particularly in this caſe, 
behoved to ariſe from the creditors taking ſeparate meaſures, and 
operating their payment by legal diligence? The reſpondent ap- 
rehends, that the neceſſity of conſidering that point, will in this 
caſe be ſuperſeded, as there 1s, with ſubmiſſion, clear evidence 
that the petitioner has acceded to the deed of truſt, and is there- 
fore bared from carrying off by legal diligence any part of the 


ſubjects falling under rhe truſt. 
In the firſt place, your Lordſhips will obſerve, That Mr Tho- 


mas Fairholme, in the foreſaid letter of the 3d April 1764, ac- 
quaints the petitioner of the truſt-right, and of the reſolution of 
the creditors that he ſhould be appointed a factor or manager 
under the truſtees. 

2do, It appears that Mr Patullo, the petitioner's doer, atteriated 
the meetings of the creditors, where he obſerved all that paſt, 
which he communicated to the petitioner. And upon the moſt ma- 
ture deliberation, Mr Patullo, in his letters to the petitioner, re- 


commends to him — to follow joint meaſures with the reſt 
of 
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of the creditors, as being the moſt likely to turn out to the peti- 
tioner's advantage. Thus in his letter to the petitioner, of the 
26th of March 1764, he ſays: „I have raiſed a ſummons for 


«c 


cc 


cc 


the balance of your accompt-current this morning, intending 
to raiſe an arreſtment, and try what I could ſecure for your 
behoof; but 1 ſtapt ſhort, after being at the meeting, and obſerving 
that they had taken their weer es fo pr udently, that T ſu * there will 
be very little made that Way. 

In his letter to the petitioner of the 27th arch 1764, he 


writes as follows: * The great affair is to prevent people's do- 


40 
«c 
cc 
cc 
c 
cc 
cc 
6c 


cc 


ing diligence in caſes of this kind, which there is no refrain- 
ing many people from, and thereby inflame the reckoning, 
and give the debitors opportunity of diſputing and evading 
their payment, and very frequently make no more of it, than 
they would do by keeping to the common meaſure. The ba- 
lance of your accompt-current, is as much ſecured as the great 
debt in your bond; and though I might have proceeded, as I 
firſt intended before I ſaw the proceedings at firſt meeting of 
creditors, and arreſted, and been ſo luckie as ſecure funds ; 
yet, when I conſidered the expences of arreſtments and furth- 
comings, competitions of rights, and different other queſtions 
in law conſequential upon it, as no doubt will be the caſe with 
many, I thought it as good to deſiſt, and leave it to yourſelf, 
when you come down, to concur in the common meaſure or 
not, as you ſhall judge expedient. I ſhall attend another 
meeting that is appointed Monday next, and let you know 
what I learn further; but I do not think that Pll concur in 
any meaſure till you come yourſelf, nor do think it for your in- 
tereſt, and far from being for the common intereſt, to take any ſeparate 
meaſures.” 

In che letter from Mr Patullo to the petitioner, of the 2d of 


| April 1764, after giving him a full account of what paſt that 
day in the meeting of the creditors, he lays: All that I can 


add more is, that you may reſt ſatisfied, that material juſtice 
will be done you, and every other creditor, by the truſtees, 
who are all right men, ſo far as the ſubject will go; and Ireal- 
ly continue to think, that both the creditors of the compa- 


ny, and the creditors oi Adam F airholme and John Adams, 
; «6c A 


WE 


© a meeting of whom I attended laſt Friday for other people, 
« are taking as unanimous, and conſequently as prudent me- 
% thods for ſaving the ſubject of their payment, as I could have 
« figured to myſelf any ſuch numerous meetings of mixed peo- 
ple could have done.” 

The petitioner having been thus fully informed by his doer 
of all that paſt at Edinburgh in the meetings of the creditors ; 
and his doer having at the ſame time repreſented to him, in a 
very proper light,. the advantages that muſt accrue to the credi- 
tors from following joint meaſures, and the diſadvantages ari- 
ſing from a contrary courſe, your Lordfhips will oblerve, that 
| thele things had the effect upon the petitioner, which might na- 
turally have been expected, and fixed him in the reſolution of 
following joint mealures with the majority of the creditors. 

Accordiagly, in his letter to Mr Patullo, of the 2d April 
1764, he writes: © I hereby intreat and impower you, to act 
« for me in the beſt manner you can, jointly with the reſt of 
e the creditors, which is all I apprehend we can do now.” 

This letter is wrote in anſwes to Mr Patullo's letter of the: 
26th of March, above recited, in which he tells the petitioner, 
that the creditors had taken their meaſures ſo prudently, that he 
ſuſpected lictle could be made by legal diligence. 

And by the letter of the 7th April, the petitioner gives full au- 
thority to Mr Patullo, to accede to the common meaſure: He 
ſiys, * I ſhall agree to your ſigning the deed of acceſſion for 
* me, with the reſt of the majority of the creditors, or any thing elſe 
„ which they may deem for the good of the whole concern- 
60 ed. 59 

And the petitioner having thus taken his reſolution, and hay- 
ing expreſsly authoriſed his doer to accede to the meaſures of a 
majority of the creditors, he writes to Thomas Fairholme the 

letter above recited, of the 14th of April, in which he ſays, I 
am very well pleaſed to hear the creditors have unanimouſly 
« appointed you to manage and collect the funds and debts un- 
« qer the truſtees; and this our continued confirmation of our 
« confidence in your integrity, will the more I hope prevail with 
« you, in bringing all your effects and demands to an equal di- 
„ yidead.” And thereafter, he {ays, „I am well convinced 


« Mr Patullo will exert himielt all he can for me, as I have in- 
E | « treated 


163 


*« treated and impowered him to concur and agree for me in e- 
++ very thing, jointly with the majority of the reſt of the creditors, 
„until I come down ſometime next month.“ | 
And John Patullo, having been thus fully authoriſed by the fore- 
ſud letters. of the 2d and 7th April 1764, he, in exerciſe of theſe 
powers, did, purſuant to the foreſaid fifth article of the reſolution 
of the meeting, of the 28th of April, and orders of the truſtee, 
publiſhed in the advertiſements above inſerted, produce the pe- 
titioner's grounds of debt, at the time and place deſired by the 
truſtee, for the purpole of their being entered in a book io as to 
be the rule for proportioning the funds amongſt the credirors ; 
and which grounds of debt were entered accordingly. 

It is, with ſubmiſſion, impoſſible to conceive evidence of an ac- 
ceſſion more plain and direct than what occurs in this caſe, unleſs 
the petitioner had ſigned a deed exprelsly acceding to the truſt. 
After the evidence has been fully laid before your Lordſhips, it 
is extremely clear, that there is not the leaſt ground tor ſuppoſing 
that it was by miſrepreſentations and falſe ſuggeſtions, or upon 
the ideas of the law of Englagd, that the forelaid letters were 
wrote. On the other hand, it appears, that he hath been properly 
inſtructed in that matter by his own doer : That it was in his 
power either to accede to the common meaſures of the other cre- 
ditors, or to endeavour to operate his payment by legal diligence : 
Thar the advantages and diſadvantages of both were laid before 
him ; and that it was from a conviction that it was for his own 
intereſt that he authorized his doer Mr Patullo to accede to the 
truſt, In conſequence of which powers, Mr Patullo, purſuant to 
the directions of the truſtees, produced his grounds of debt, and 
cauſed them to be entered in the truſtees books in manner above 
mentioned; which has been conſidered by the creditors as a ſuf- 
ficient acceſſion to the truſt, and which is all that was done by 
many of the creditors, who confeſſedly are bound by this truſt. 

And accordingly, your Lordſhips will obſerve, that although 
Mr Patullo, in his letters of the 26th and 27th of March, fays, 
That he will do nothing till the petitioner come down himſelf; yet, 
after having received full powers by the foreſaid letters of the 2d 
and 7th April, he no more writes in that ſtile. The correſpon- 
dence immediately ſubſequent to theſe letters, which may be pre- 
ſumed to be very clear to this purpole, are not produced; bur it 

appears 


TT 


appears in his after-letters to the petitioner, that he conlidered 
him as an acceding creditor, and bound by the truſt. Accord- 
ingly, in the letter of the th Auguſt 1764, he writes the pe- 
titioner : *I believe nobody diſputes, but that you will be inti- 
e tled to draw your proportion of Adam Fairholme's proper e- 
c ſtate at London, as well as your proportion of the effects of the 
« Company here ; and all the meaning of the propoſal was, Whe- 
« ther you will agree to have theſe proportions aſcertained with- 
« out expences, or in the leaſt expenſive manner, by compro- 


„ miſing differences, and faving law-queſtions? or if you will try | 


«© them at law?” 

And accordingly, the petitioner's own conduct is altogether 
conſiſtent with the idea of an acceding creditor : For although he 
comes to Scotland in the beginning of ſummer 1764, yet he not 
only, along with his doer, attends a meeting of the creditors, at 
which his doer took no ſmall ſhare in the queſtions that were there 
ſtirred, but at no period does he give the leaſt inſinuation to the 


truſtees, or any of the creditors, that he was not bound by the 


truſt-right, or that he was to take ſeparate meaſures : Nor did he 
de facto take any ſtep towards operating his payment by diligence, 
down till December 1764, when, a conſiderable ſum having been 
collected, and lodged in the Bank, the petitioner, eager to reco- 
ver his full payment, ſeems to have forgot the ties he was under 
to the other creditors, lays hold of that opportunity to arreſt the 
tunds that had been collected, upon an apprehenſion, that, as he 
had not ſigned the deed of acceflion, the creditors, when the 
queſtion came to be tried, might fail in their evidence to fix an 
acceſſion upon him. 

But the reſpondents are humbly perſuaded, that, after the ſtrong 
proof already ſtated of a direct acceſſion to the truſt, the petitioner's 
icheme mult prove abortive. Your Lordſhips will never allow any 
creditor to play faſt and looſe. The reſpondents do humbly ap- 
prehend, that even altho' the direct acceſſion, which, in this cafe, 
has been eſtabliſhed againſt the petitioner, were out of the way, 


yet that the petitioner, after having attended different meetings 


of the creditors by himſelf or his doer, was not at liberty to take 
ſeparate meaſures, unleſs he had expreſsly declared to the credi- 
tors his diſſent from the meaſures propoſed ; it, with ſubmiſſion, 
would have been contra bonam fidem to lye by until the funds were 

gathered 
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Laker in for the common behoof of the whole creditors, and 
them pretend to affect them by legal diligence for his own behoof. 
Where creditors do attend general meetings, the purpoſe of 


which is to congert general meaſures for their payment, any cre- 


ditor there prelent, whether by himſelf or his doer, if he does not 
intend to comply with their meaſures, ought openly to declare fo, 
that the other creditors may be put upon their guard, and ſee to 
their ſecurity the beſt way they can. And upon theſe ideas of 
equity and juſtice it was, that your Lordſhips decided in. the 
queſtion betwixt the creditors of Merchiſton and Mr James Cheyne, 
and in the caſe betwixt Neil M Vicar and the creditors of Baillie 
and Fiſher. And the reſpondent is informed the ſame deciſion 
was lately given, which will be remembred by your Lordſhips, 
where a creditor was concluded by his preſence at a meeting of 
the creditors, and not objecting, though he alledged that he was 
dull of hearing, and did not hear what paſſed. And indeed the 
reſpondent knows no caſe where it has been other ways decided. 

If the petitioner or his doer had fairly and. openly declared at 
theſe meetings, that he was not to accede to their meaſures, the 
acceding creditors could have uſed the proper diligence of the 
law upon their grounds of debt, by poinding or arreſtment, in 
order to ſecure, for their common benefit, the effects: of their de- 
bitor, in preference to the outſtanding creditors: And, in this 
view, the acceding creditors would have had greatly the advan- 
tage of the outſtanding creditors, as they had better acceſs to 
know the different funds of the debitor, and ſo had a good chance 


to be beforc-hand in their diligence ; and they, in this particular, 


would have had greatly the advantage of this petitioner ; for, at 
the time of the bankruptcy, and for ſome time thereafter, the 
term of payment of his debts was not come, and ſo he could not 
have had parata executio againſt the effects of his debitor. 

If, on the other hand, the petitioner and his doer have attend- 
ed meetings of the creditors, without explicitly declaring, that 
he was not to accede; and if, for ſeveral months, he hath con- 
curred in the general meaſures taken at theſe meetings, and hath 
thereby lulled the creditors afleep, until the reſpondent had ſo far 
proceeded in the execution of the truſt, neither law nor equity 
will afterwards allow him to fly off, and attack the common tunds, 
more qpecially thole funds which, in the proſecution of the truſt, 
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4 
had been collected, and gathered in for the behoof of the whole 
creditors, upon their common expence. But it will be unneceſlary 


to inſiſt further upon theſe conſiderations, as in this caſe there is 
clear and poſitive evidence of a direct acceſlion to the truſt upon 


the part of the petitioner. 
Upon the footing of the truſt-deed he will draw a Juſt propor- 


tion of the effects of his debitor, and in juſtice he is intitled to 
no more; and altho' he brings pity and compaſſion into the 
argument, yet if that could have any influence in the cauſe, it 
will be found that many of the other creditors would have by 
far the preference upon that ſcore. The petitioner, after all the 
loſs that will be ſuſtained, will have a handſome fortune; where- 
as ſundry widows and orphans, whoſe funds at any rate were 
but ſmall, earned by induſtry and hard labour, had their All in 


Mr Fairholme's hands; and the reſpondent can ſcarce perſuade 


himſelf, that even the petitioner would with to draw his full pay- 
ment at their expence. 

The petitioner ſays, that it appears from the correſpondence | 
betwixt the petitioner and Mr Patullo, that Mr Patullo was to 
take no ſtep as to acceding to the truſt-right, but to leave it to 
the petitioner himſelf, when he came down, to concur or not: 
That accordingly, at the meeting of the 2d of April, where the 
deed of acceſſion was ſigned by a number of the creditors, Mr 
Patullo abſolutely refuſed to ſign the deed; and, that it can be 
proved by the truſtee's oath, that he there declared, that he had 
no power to concur: That the letter wrote by him to the peti- 
tioner, of the 2d of April, ſhows, that he did not underitand 
himſelf as a conſenter to the deed. 

But it will occur to your Lordſhips, that a ſufficient avfiver 
to all this does ariſe from what has been already ſaid. Your 
Lordſhips will obſerve, that all the letters in which. Mr Patullo 
ſays, He would do nothing till the petitioner came down,” 
are anterior to his receiving powers from the petitioner, which. 
were only given by the foreſaid letters of the 2d and 7th of 
April 1764; but after that period, there is no letter in which he 


ſpeaks in that ſtile :: On the contrary, in conſequence of theſe 


powers, he, agreeable to the direction of the creditors and 
truſtees, produced his grounds of debt to the truſtee, a note of 
which was taken Gown, as above. 


It 


[ 20 J 
It is therefore of no moment altho' Mr Patullo at the meeting 
of the 2d April, had refuſed to accede, as he had not then recei- 
ved his powers. The reſpondent, however, muſt obſerve, that it 
is unknown to him, that Mr Patullo at that meeting, either refu- 
ied to ſigu, or that he declared, that he had no power to-con- 
cur. 

It 1s faid in the petition, that the two letters from 'the peti- 
tioner to Mr Patullo of the 2d and 7th of April, giving him 
powers to accede, are of no moment, as they were wrote to his 
own doer, and nothing followed in conſequence thereof: And, 
as to the letter of the 14th of April 1764 to Thomas Fairholme, it 
cannot be laid hold of in this caſe, as it proceeded upon the falſe 


ſuggeſtions and miſrepreſentations in Mr Fairholme's letter of the 


34 April 1764. 

This likewiſe is in effect already anſwered: It is a groſs miſ- 
take that nothing was done by Mr Patullo in conſequence of the 
powers given him by theſe letters. It has been already obſer- 
ved, that, after receiving theſe powers, he, in compliance with 
the directions of the truſtecs, produced his grounds of debt to 
the truſtee, a note of which was inſerted in his books, which has 
been all along conſidered in this caſe as a direct acceſſion to the 
truſt. Many of the creditors, who acknowledge themſelves 
bound, are bound in no other ſhape. 

And here it is material to obſerve, that there is a remarkable. 


blank in the correſpondence betwixt the petitioner and Mr Pa- 


tullo after the letters of the 2d and 7th of April, wrote by the 
petitioner to Mr Patullo, in which full powers are given to Mr 
Patullo to accede to the truſt: No further correſpondence be- 
twixt them is produced; fo if no other letters. did afterwards pats 
between them, during the petitioner's ſtay at London for ſeveral 
weeks, conſidering the anxiety that appears in the former cor- 

reſpondence, the only reaſon that can be aſſigned for ſo long a 
ſilence is this, that the petitioner conſidered the affairs of the 
Company ſettled by the truſt, and his approbation and acqui— 
eſcence properly adhibited; and that Mr Patullo, in the ſame o- 
pinion and belief, joined in the general ſettlement, thinking any 
further correſpondence thereanent unneceſſary. On the other 


hand, if there was a corelpondence in this period, it muſt be 
preſumed 


E 


preſumed to be clear againſt the petitioner, otherwiſe it would 


have been produced. 


It is ludicrous to ſay, that the requiſition of the truſtees was 


calculated tor all the creditors, whether acceders or not. Thoſe 


| who did not intend to accede, but to operate their payment by le- 


gal diligence, had no concern with the truſtees, nor could the 

roduttion of their grounds of debt anſwer any end. The pur- 
pole of exhibiting their claims and. grounds of debt, is clearly 
{poke our in the advertiſements that were inſerted in the public 
news-papers, viz. © That it was ablolutely neceſſary to pave the 
Way for a dividend, how ſoon the Company's funds were re- 


« covered.” This ſurely can apply to none but acceding cre- 


ditors; and the complying there was a clear acceſſion to the 
truſt. 

It is likewiſe without foundation to ſuppoſe, that the letter 
to Mr Fairholme, of the 14th April, was the reſult of miſrepre- 
ſentations upon the part of Mr Fairholme : It appears, that, be- 
fore the date of that letter, the petitioner had been fully inform- 


ed of every thing by his own doer, by repeated letters wrote up- 


on the ſubject, in which the advantages and diſadvantages of 


both meaſures were laid before him; and, as he in thele letters 


delivers it as his opinion, and which indeed was a moſt ſolid one, 


that the following joint meaſures with the other creditors was 


the wiſeſt ſcheme he could adopt, ſo it would appear, that the 
petitioner, ſenſible of the juſtice of the opinion, did expreſsly 
authoriſe his doer to accede.. 

The reſpondent has no occaſion to juſtify Thomas Fairholme's 
conduct; the other creditors have the ſame reaſon to be dilatis- 
fied on account of their Ioſs that the petitioner hath. Many of 
the other creditors, whoſe funds cannot ſo well bear a diminu- 
tion, had their All in the hands of this Company. The petition- 
er, in complaining ſo loudly of Mr Fairholme's conduct, ſeems 
to conſider the queſtion, as if it were betwixt him and Mr Fair- 
holme; whereas the queſtion truely is, Whether this petitioner 
ſhall draw a rateable proportion of the funds along with the o- 
ther creditors, or. ſhall be allowed to carry oft by his diligence 
full payment of his debt, to their prejudice? 

And therefore, even altho* the peticioner had been induced 


to accede to the truſt by the miſrepreſentations of Thomas Fair- 
F holme, 


| 


("$21 
holme, yet it does not occur upon what ideas of either equity 
or juſtice the petitioner can now be allowed to withdraw himſelf 
from the truſt, and pretend to operate his full payment by legal 
diligence, to the prejudice of the other creditors. 


By acceding to the truſt, the petitioner ſuffers no injuſtice : He 
will receive a full proportion of the debitor's effects, and, in ju- 


ſtice, he is intitled to receive no more; and therefore, altho' the 


other creditors could not avail themſelves of any deceit up- 
on the part of Thomas Fairholme, in order to reap an undue 
advantage of the petitioner, yet it cannot ſeriouſly be mainrain- 
ed that the creditors got any undue advantage of the petition- 
er by his acceſſion. On the other hand, if he had not acceded, 
the acceding creditors would have had ſo far the advantage of 
the petitioner, that they had better acceſs to know the ſituation 
of the debitor's funds, and fo ſecure them by diligence for the 
common benefit: Beſides, that at the commencement of the 
truſt, and for ſome time thereafter, the term of payment of the 
petitioner's bond was not come, ſo that he could not have had 
parata executio againſt his debitor's effects. 

Upon this branch of the argument, it muſt be taken for grant- 
ed, that the petitioner did actually accede to the truſt-right; and 


therefore, ſuppoling that he had been induced to accede by mil[-_ 


repreſentations, whether of Thomas Fairholme or any others, yet, 
upon his coming to Scotland and diſcovering the deceit, it was 
his duty to have repreſented to the truſtees and acceding credi- 
tors, that, as he had been impoſed upon, he did not underſtand 
himſelf bound by the truſt, and that he conſidered himſelf at li- 
betty to take ſeparate meaſures: But when, in place of acting 
that open and candid part, he himſelf attends meetings of credi- 
tors, and never made the leaſt complaint that he had been de- 
ceived, or gave the leaſt inſinuation that he was to diſſent from 
the common meaſures, until, after the elapſe of ſeveral months, he 
for the firſt time ſignifies his diſſent, by arreſting thoſe very 
funds which had been collected, in execution of the truſt, It is, 
with ſubmithon, impoſlible, that your Lordſhips will ever allow 
kim to reap an advantage over the other creditors by acting a 

double part of this kind. 
At the fame time, the reſpondents cannot diſcover any foun- 
cation tor alledging, that, in this caſe, the petitioner was decci- 
ved 
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ved by Thomas Fairholme's miſrepreſentations. The 3 from 
Thomas Fairholme to the petitioner has been inſert at full length; 
and, from attending to it, the reſpondent 1s humbly perſuaded, 
your Lordſhips will be of opinion, that it is fairly and properly 
wrote, and that it does expreſs what there is the higheſt reaſon 
to believe were his real ſentiments at the time. The petitioner 
continued to write to Mr Fairholme for his information and ad- 
vice, which he gave always with a reference to the better judg- 
ment of Mr Patullo, to whom his letters were ſent open to be per- 
uſed and forwarded; and it is molt affected to plead deceit with 
reſpect to the funds, when, in the very ſame letter that Mr 
Patullo mentions the expectations formed by Mr Fairholme, he 
exprelsly ſays, that it is not his own opinion that full payment 
can be expected. 

Indeed Mr Fairholme never faid ſo, although he had good 
reaſon to believe upon the whole, the creditors would ſuffer lit- 
tle loſs ; and indeed, if the truſtees had met with no rubs in 
the execution of this truſt, occaſioned by the diligence of the 
diſſenting creditors, and chiefly of this petitioner, conſiderable 
dividends would have been made long before this time ; and 
upon the whole, it is believed, the creditors would have drawn 
little ſhort of their full payment. The total funds, as now taken 
and certified by John Hay, amount to L. 90, 523: 2: 6, and 
the total debts to about L. 85,080. So that the funds exceed 
the debts in L. 5442: 16: 2 ſterling. 

The petitioner has been at great pains to repreſent Thomas 
Fairholme as a fraudulent bankrupt, although it muſt be admit- 
ted, that this can have no influence upon the point in iſſue, 
which is a queſtion betwixt the petitioner and the other credi- 
tors; and although the. reſpondent in this queſtion has no occa- 
fion to juſtify Mr Fairholme's conduct, yet he conſidered it as 
an act of juſtice to that gentleman's character, to annex to theſe 
anſwers a letter he received from Mr Fairholme, in which the 
circumſtances and ſituation of the Company, and the part he 
acted therein, are ſet forth and explained at great length ; and 
from a peruſal thereof, the reſpondent is humbly perſuaded, 
your Lordſhips will be of opinion, he by no means deſerves the 
epithets which the petitioner has thought proper to beſtow upon 
him, 
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him, and that he is not undeſerving of the truſt and confidence 
which the creditors have thought proper to repoſe in him. | 

The petitioner ſays, that the reſpondent was ſo conſcious that 
the petitioner had not acceded to the truſt, that, upon his coming 
to Scotland, he applied to him repeatedly to do it ; but which 
he ablolutely refuſed, until he ſhould: be more fully ſatisfied how mat- 
ters flood: And that, after the meeting of the 27th of Junc 1764, 
the petitioner called at Mr Farqubarſon the truſtee tor inipection 
of che {tate of the funds belonging to the houſe, and that the re- 
ſpondent refuſed to ſhow it him, giving tor a reaſon, that he had. 


not acceded to the truſt-right. 


The reſpondent does deny that he ever applied to the peti-- 
tioner to accede. He can even take it upon him to ſay, that 
he never applied to any creditor to accede; and as to this peti- 
tioner, he was always conſidered as an acceding creditor. after 


the foreſaid letter to Mr Fairholme of 14th April, and after Mr 


Patullo had produced his grounds of debt to the truſtee. The 
reſpondent at the fame time cannot help obſerving, that (ac- 
cording to the petitioner's own account of the matter) when de-- 
fired to accede, he does not ſay that he would not, but that he 
would conſider of it, and therefore it is humbly ſubmitted to 
your Lordſhips, if, in good conſcience, he was at liberty. there- 
after to take ſeparate meaſures, without previouſly making a de- 
claration to the truſtees of the reſolution he had taken. 

As to the petitioner's demanding from the reſpondent to ſee a 
ſtate of the funds, the reſpondent remembers. no ſuch thing; at 


the ſame time, if the allegation is true, it clearly points out, that 


the petitioner was, and did conſider himſelf as an acceding cre- 
ditor ; for if he was not, it would have been a moſt injuſtifiable 
attempt in him to endeavour: to learn from the truſtees a ſtate. 
of the funds, when the intendment of it was. to attach theſe 
funds, and thereby ſo far defeat the purpoſes of the truſt. 

It is faid in the petition, that the letter of the 17th July 
1764, from the petitioner to Mr Patullo, in which he mentions 
his reſolution of having recourſe to the law, if neceſſary, ſhows, 
that he did not underſtand himſelf to be bound by the truſt; and 
it is further ſaid, that it appears from the correſpondence be- 
twixt the petitioner and Mr Patullo, in Auguſt 1764, that a 


treaty was then on foot betwixt the 4 and the truſtee, 
which 
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which is real evidence, that he was not then underſtood to have. 
acceded ; for it he had acceded, he was bound to ſubmit to the 
determination of Mr Farquharſon in every matter of that kind, 
and conſequently no treaty or communing was neceſſary. 
In anſwer to this, it has been already noticed, that there is a? 
reat blank in the correſpondence betwixt the petitioner and 
his doer, and it is moſt unfair for him to argue from ſome let- 
ters which he picks out, as containing things capable of being 
conſtrued to ſerve his purpoſe, while he with-holds others which 
he knows to be againſt it; this will not be allowed. But 
further, it is to be 8 that it was conſidered by the 
creditors and their truſtee, that it would be material to ſettle. 
maters, ſo as that the funds of Meſlrs.- Fairholmes and Com- 
pany, and Adam Fairholme's ſeparate eſtate, part of which. 
in England had been veſted! in truſtees under a commiſ- 
ſion of bankr uptcy, ſhould be brought under one adminiſtration. 
and diſtribution. . | 
Mr Adam, architect, appear ed to be the chief creditor of Adam 
Fairholme, and the reſpondent entered upon a. treaty with him 
in the firſt place, in order to a compromiſeè of his claims. With 
this view, it was a Part of a. propoſal offered by Mr Adam, in the- 
courſe. of the communings, that in reſpect of the conſiderations 
he required, he. ſhould renounce. all his claims on the ſeparate. 
eſtate of Adam. Fairholme, both in Scotland and in England, 
ſo as they. might become a common fund to all the creditors. 
But as the petitioner, who had the Meſſ. Fairholmes bound by 
their ordinary ſubſcriptions in a bond for L. 4600, had entered a 
claim before the commiſſioners of Adam Fairholme's bankruptcy 
in England, and another gentleman alſo, an acceding creditor, 
as creditor of Adam Fairholme had done the ſame, a compromiſe 
with theſe gentlemen allo was neceſfary, in order to bring the 
private eſtate of Adam Fairholme into the common fund. 
When the treaty with Mr Adam was going on, Mr Farquharſon 
the truſtee happened to meet, upon the ſtreet, Mr Patullo the pe- 
titioner's doer; and after informing him of. what had paſſed with 
regard to Mr Adam, ſpoke to him of making an agreement with 
the petitioner alſo, and deſired him to write to the Doctor upon 
that ſubject. And accordingly ſundry letters paſſed betwixt the 


petitioner and Mr Patullo. This is a key to the whole of theſe 
| G | letters, 
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Jetters, and clearly ſhows, that they have no relation to the pre- 
ſent queſtion, but only to the queſtion relative to the proper e- 
ſtate of Adam Fairholme. 
Ihe petitioner is in a miſtake, in ſuppoſing that there was no 
occaſion for any treaty, in the view of his being an acceding cre- 
ditor : For, in the %% place, it has been already very properly 
eſtabliſhed by your Lordſhips interlocutor, That one may accede 
to, and be bound by the truſt-deed, and, at the ſame time, not 
be bound by the ſubmiſſion to the reſpondent, or deed of acceſ- 
tion, which was entered into by ſundry of the creditors. And 290, 
The funds that were the ſubject of this treaty, did not fall under 
the general ſubmiſſion. 

9 5 = petitioner ſays, That your Lordſhips interlocutor is incon- 
ſiſtent, in finding the petitioner has acceded to the truſt-right, 
when you have, at the fame time, found, that he is not bound 
by the deed of acceſſion or ſubmiſſion. But the reſpondent ap- 
prehends, that your Lordſhips interlocutor is perfectly conſiſtent, 
and does not deſerve the epithet beſtowed upon it. There is cer- 
tainly no inconſiſtency in ſuppoſing the petitioner bound to ac- 
cept of a rateable proportion of the bankrupt's effects, and at the 
ſame time that he ſhall not be bound to diſcharge the bankrupt, 
or to the other conditions of the deed of acceſſion and ſubmiſſion ; 
.altho? it is no doubt competent for ſuch of the creditors as incline 
to tye themſelves to theſe conditions, but which can make no em- 
baraſſment in the execution of the truſt, which is plain and ſim- 
ple, viz. That every creditor jhall draw a rateable proportion of 
the bankrupt's effects. | 

The ſubmiſſion, or deed of acceſſion, is a private deed among 
ſuch of the creditors as have thought proper to ſign it, and which 
was entered into of a date poſterior to the truſt- right; and there- 
fore, if there was any incompatibility, it might be a reaſon for 
ſetting alide the deed of acceſſion altogether. But it 1s impoſſible 
that it could have any tendency to deſtroy the truſt-right. The 
truſt-right, which is a deed calculated for behoof of the whole 
creditors, could never be hurt or impinged upon by an after-deed, 
.entered into by ſome of thele creditors. 

The petitioner ſays, That the intendment and only uſe of the 
truſt-deed, was to bring in every creditor pari paſſu - That it ap- 


pears from the whole of the corr eſpondence, that any inclination 
ſhown 
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ſhown by the petitioner to go into common meaſures, was all a- 
long under the ſuppoſition and proviſion, that the whole credi- 
tors were to concur in one plan ; and that the diſtribution was 
to be total, and not partial: Whereas that cannot now take place; 
becauſe he alledges, that, including his own and Mr John Adams's 
claims, conſiderably more than the one half of the debts of the 
Company will be found to be due to non-acceding creditors. 

But the petitioner has here exhibited a moſt erroneous account 
of the acceding and non-acceding creditors : It has been already 
ſtated to your Lordſhips, that the number of creditors is from 
380 to 390: That the deed of acceſſion and ſubmiſſion is ſigned 
by creditors, or their doers, to the number of 215, or thereby; 
and that about 100 more, tho? they have not ſigned the ſubmiſ- 
ſion, yet have acceded to the truſt by attending the meetings 
of creditors, and -producing their claims and grounds -of debt, 
Orc. to the truſtee; and of the remaining number of creditors, 
who are only about 60, very few of them can be called non-ac- 

ceding creditors. The bulk of them would very willingly ac- 
cept of their ſhare of a dividend, as ſoon as the ſame can be made; 

and indeed a very conſiderable dividend would have been made 
long ago among the creditors, had it not been owing to the 
catch which this petitioner is endeavouring to take of the other 
creditors, and which he has ſtrenuoufly endeavoured to ſupport 
by a long litigation in this Court: It is this proceſs alone which 
has prevented a large dividend being made long before this 
time, which would in a great meaſure have reſtored peace and 
harmony among the creditors. 

Indeed res ipſa loquitur, that none with propriety can be cali 
outſtanding creditors, except ſuch who have uſed diligence, andare 
inſiſting for a preference thereupon in the multiple-poindings de- 
pending in Court. It is extremely plain, that, when fome of the 
creditors have been doing diligence againſt the effects of the com- 
mon debitor, and that competitions have followed in conſequence 
thereof, that ſuch of the creditors who hitherto have done no- 
thing, do certainly mean to draw their payment under the 
truſt-right, and, in this view, both the number of creditors, 
and the ſums due to them, do fall within a very narrow com- 


pals. 


— 


For, 


te! | 
For, in the firſt place, with reſpect to the liſt exhibited by the 


petitioner, there are names there, both as creditors and debtors 
of the Company, who have no concern in the matter; particu- 
larly Mr Gardiner is no creditor of the Company, but of John 
Adam and Adam Fairhohne; John M*Calt'is not a creditor of the 
Company. As to this petitioner, who is a very conſiderable 
creditor, it is hoped your Lordſhips will have little difficulty, in 
ftill being of opinion, that he is bound to the truſt; and, as to 
Mr Adams, the reſpondent hopes he will be able to ſatisfy your 
Lordſhips, in the other proceſs depending in Court, that he is no 
creditor to the Company, but that the Company are conſider- 
able creditors to him. And, 24, Suppoſing he was creditor to 
the Company, there would be no difficulty in ſhowing that he 
is bound to draw his payment under the truſt-right ; and, accord- 
ingly, Mr Adams uſed no arreſtments till after the petitioner - 
had arreſted, nor indeed did he ever intend it. | 

And, as to the remaining creditors, who uſed "diligence pre- 
vious to the petitioner's arreſtments, in the view of drawing 
their payment ſeparately, and now inſiſt upon their diligence, they 

are only about ten in number, and their debts do only amount 
to about L. 2000 Sterling; and even of theſe; ſome of them 
will be found to be bound to the truſt, by attending meetings 
of creditors, Oc. 

It is indeed true, that other creditors have arreſted, particul- 
arly George Fairholme merchant in London, and ſeveral others, 
for very large ſums. But they only inſiſt upon their diligence, 
in competition with the other arreſters, in order to preſerve the 
funds for the common intereſt: | 

The petitioner, under theſe circumſtances, can have no pre- 

1 tence for withdrawing himſelf from a truſt, to which he has ac- 
4 ceded in the cleareſt manner: It is demonſtrably plain, that it is 
| much more for the intereſt of the creditors in general, that cre- 
4 ditors to the amount of L. 2000 ſterling, or even L. 5000, if that 
= had been the caſe, ſhould draw their full payment out of the 
7 funds, than that all ſhould be thrown looſe, by which a very 
great loſs of funds, and a very great expence behoved inevitably: 
to happen. At the ſame-rime, as ſubſtantial objections to their 
drawing in preference to the creditors under the truſt are main- 


tained, it is not improbable, but that even thoſe who ſtand out, 
may 
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may find it for their beneſit to take their proportions with the 
reſt. h 
The petitioner, nor none of the acceding creditors, could 
mean, that the truſt was not to take place, unleſs the whole did 
accede, which, among near 400 creditors, could never be ex- 
pected : The petitioner has clearly ſpoke out his meaning in his 
letters ; that he was to follow joint meaſures with a majority of 
the creditors, and accordingly he has qualified the powers which 
he gave to his doer, Mr Patullo, by his letter of the 7th April 
1764, in theſe very terms. His words are, *I ſhall agree to 
« your, ſigning the deed of acceſſion for me, with the reſt of the 
« majority of the creditors, or any thing elſe which they may 
« deem for the good of the whole concerned.” And therefore, 
as in this caſe, the whole of the creditors to a few, are bound to 
draw their money under the truſt, the reſpondent cannot diſ- 
cover upon what ground this petitioner can pretend to with- 
draw himſelf from a truſt, to which he had ſo clearly ac- 
ceded. 

At any rate, as the petitioner had once clearly acceded to the 
truſt, neither in law, nor in juſtice, could he pretend to take ſe- 
parate meaſures, without making a previous declaration to that 
 purpole ; and indeed it would be highly iniquitous, after he had 
acquieſced in the-truſt for ſeveral months, that he ſhould be al- 
lowed by diligence to carry off from the other creditors, thoſe 
very funds which had been collected in the execution of the 
truſt. . 
And, upon the whole, the reſpondent humbly hopes, that 
your Lordſhips can have no difficulty to refuſe the petition, and 
adhere to your former interlocutor ; and which, he is humbly 
confident, will have the effect to reſtore peace and harmony 
among the creditors, = 


ROBERT M. QUEEN. 
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APPEND IX. 


LETTER from Thomas FAIRHOLME to 
FRANCIS FARQUHARSON, 1 


| — July 20. 1766. 


Am at ſome loſs as to np: moſt proper method of conveying 
to the public an account of my grounds of procedure, as a 
partner of the houſe of Adam and Thomas Fairholme : I 
have no regular acceſs as a party, to defend myſelf in the courts 
of juſtice, againſt what may directly or indirectly ſeem to ſtrike 
againſt me; I have therefore determined to addreſs myſelf to you, 
as truitee for the creditors of that houſe; and you muſt excuſe 
me, if, for the information of others, I ſhall inſert many things 
known to you ; and ſuppoſe you in their ſituation, uninformed 
but by reports, the injuſtice of which I mean to demonſtrate; and 
particularly, it is my intention to ſhow, in contradiction to the 
partial explanation of ſome excerpts from my private letters, that 
the failure of the houſe was an event tl had no reaſon to foreſee 
or ſuſpect. 

I am perfectly ſenſible under what diſadvantages a man muſt 
enter the field, who has his character to defend, but more parti- 
cularly in a ſituation like mine, where I am unqueſtionably con- 
nected with an event hurtful to many, and where the connec- 
tion of partnerſhip, joined to that of brotherhood, adds probabi- 
lity to every ſuſpicion againſt me. | 

To trace my ſituation from its fountain, you muſt know, That 
upon the death of Mr Thomas Fairholme my uncle, I was recal- 
led from abroad in the year 1753, in order to be received as part- 
ner with my brother Adam, a plan which was conſidered by my 
friends as moſt favourable for me. Mr Malcolm, who had been 
bred in the houſe, was at the ſame time to be aſſumed a partner, 
on account of his ability, his good diſpoſitions, and the knowledge 
of the buſineſs he had acquired by a ſervice of five or fix years, 
while I was properly to commence an apprentice. 


SIR, 


You 


[> 2 


You may expect to be informed upon what ſhown fund, or 
upon what annual profit of the houſe, this ſettlement was deemed 
ſo advantageous for me; I believe a queſtion never was put upon 
the one or the other: The addition of my ſtock was not, nor was 
it ſuppoſed, a reaſon for my being aſſumed a partner; my uncle 
had left, what was held in this country, a handſome fortune, and 
what, for the time he had been in buſineſs, was a great one; my 
brother, who had been a good many years his partner, was neceſ- 
farily concluded to have been in proportion ſucceſsful. The houſe 
was in high credit, and in very conſiderable buſineſs. Mr Mal- 
colm, who had immediate accels to judge, was deſirous to become 
a partner. Theſe conſiderations, no doubt, ſatisfied my friends; 
and, with reſpect to myſelf, it will eaſily be conceived, that leſs 
probable grounds would have ſatisfied me. 

Thus ſituated, the copartnery commenced in ſpring 1754; they 
balanced in October 1756, and had gained to that term L. 4225 
They balanced again 1758, and had Joſt of that profit 2720 


Profit remaining about - L. 1500 


During the two laſt years, the loſs by corn-tranſattions was ve- 
ry great, and this houſe was not ſingular in feeling it ſo. 

From the balance 1758, the copartnery continued till the end 
of Auguſt 1760; when Mr Malcolm and we parted, a balance fell 
then regularly to be ſtruck; but as it was to be final, and as the 
houſe had many and large tranſactions, not only in money lent 
upon caſh-accompts, but in corn and other adventures, a clear- 
ance to murual fatisfactionwas difficult; to determine what would 
be the real iſſue, was impoſlible: Mr Malcolm therefore had what 
money he aſked from time to time, upon his idea of his ſhare of 
gain, and ſettlement was poſtponed till accompts ſhould draw in- 
to more narrow compaſs. 

You will have clear reaſon to be ſatisfied, that conſiderable pro- 
fit was expected, tho? it reſts ſolely on my teſtimony, as one of the 
partners is dead, and Mr Malcolm is abroad; otherways, I am ſa- 
tisfied, his evidence would ſupport mine, and his character would 
give weight to it. But the Information for Mr Adam affords whac 
is ſufficient for my purpoſe, tho' produced with a very different 
VIEW ; it is a letter one year poſterior to the diſſolution of. the 

Company, 
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Company, when, after much attention and labour, I had brought 
their affairs into ſuch compals, that I could form ſome tolerable 
idea, what was likely to be the reſult upon the whole; and as this 
is the zra taken hold of, and which does indeed afford the only 
plauſible argument againſt me, I muſt beg your patience upon it; 
and, to ſave turning up the Information, I will inſert the excerpt 
that has been produced as an argument againit me. 


| Auguſt 27. 1761. 
„ J have been giving a computation to a late Company's af- 
fairs, to ſee how they are likely to prove, much ſhort of expetta- 
« 7j01 / Upon the firſt books, there will be about E. 1000 more 
« thanto pay the loſſes of the ſecond; and upon the third and laſt 
« ſet, which I expected would have been among ſt the beſt, the ſums ſunk 
« with Hall and ſuch concerns, will leave very little, if any thing, 
« clear on them. I was fatisfied before; I am now confirmed in 
«© my opinion, that if theſe Gentlemen had done leſs, keeped them- 
« ſelves more full of money, and attended to a narrower circle, 
their profits had been very conſiderable, inſtead of doing little 
«© more upon the whole han not to be loſers... The ſolid profits are 
bills of exchange, and accounts of commiſſion ; and I am per 
« ſ{uaded, it theſe had been attended to, inſtead of the curled corn 
« accounts, the reſult had been great. If the experience which 
« ought to be gained, ſince nothing elſe is, at leaſt hut little, I ſay, 
« if they make proper ule of it, the time may not be found en- 
A 
| Whether this letter goes on to ſay any thing explanatory of 
what I underitood to be the ſituation of the new houſe at this pe- 
riod, I do not know, probably it does ; but an excerpt of that 
kind was. not to be looked for, nor do I feel that I need its aid. 
Amongſt the effects deemed unqueſtionable, was a balance of 
my brother's accompt, about L. gooo. I do not alledge that it e- 
ver {truck me to inquire at him, how he had veſted this money, 
and that he ſatisfied me. I dare ro ſay, that Mr Malcolm nor I e- 
ver confidered it as leſs ſecure, than if it had been lodged in our 
accompt with the Bank : I knew that he had many and large 
tranſactions in Bank-ſtock, Oc. Theſe were conſidered as his ſe- 
parate concerns; they were not entered in the Company's books; 
and I cannot recollect ever to have touched upon them but once, 
and 
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and I only gueſs at the period from remembrance of the anſwer. 


It did not appear to me perfectly proper, that ſo much fund ſhould 
be occupied without communication of advantage to the Com- 


pany. touched it very gently, and had for anſwer, That, for the 


time the Company was to ſubſiſt, it was not worth communica- 


tion, as the profit was only in proſpect. I never inquired or knew 
further about theſe concerns while the houſe ſtood. 


From the above letter it has been argued, «that the Company 
ſeeing themſelves bankrupt, had recourle to the favourite ſcheme 
of the ſtocks. It is a fact known, that my brother had bent his 
thoughts on this ſcheme, from the 1745 downwards; and I ſhall 
have occaſion to ſhow you, under his hand, that it was no new 
ſcheme; and that, months previous to the date of this letter, it 
had acquired juſt title to the epithet of favourite, by yielding an 
immenſe ſum of profit: And that, altho it had really appeared ro 
me that the former Company had not only loſt all their profits, 
contrary to the invincible evidence of my opinion in the above 
letter, but had loſt ſome thouſands more, yet I truſt I can ſatisfy 
you, that I ſhould, conſiſtent with the moſt ſtrict integrity, have 
conſidered myſelf intitled to carry on the houſe. 

For that purpoſe, I ſhall ſuppoſe, that I had believed not only 
the former profits totally gone, but likewife the original nominal 
flock of the Company, as entered in their books L. 4000. On this 
footing they were juſt able to pay 208. in the pound. But I muſt 
point out a fallacy here; and it is this, That tho' every charge of 


trade is included in this ſuppoſed loſs, the charge of living is 
not; it is allowed by every body, that our manner of living was 


decent, not profuſe. I cannot aſcertain it, but I will ſuppoſe it, 
during the courſe of the copartnery, to have been L. 4000. I 
think it ample allowance; and as this ſum would have been an 
apparent loſs to the creditors, it is incumbent on me to ſhow 
you upon what ground I ſhould have thought myſelf warranted, 
in good faith and conſcience, to go on in buſineſs under a view 


o unfavourable. 


I can aſk no aid in this from myſelf; if I could anſwer for my 
one ſixth of theſtock, I could not do more. I will aſk none from Mr 
Malcolm, tho? I might perhaps borrow about L. i000 he might 
have over and above his ſhare of the ſtock. I will paſs from the 
more ſolid grounds of truſt, of which I — avail myſelf, and 

which 


[ +] 


which I can clearly demonſtrate, I mean the regular profit of the 
houle, when they ſhould drop all corn-connections, which I in- 
fiſted upon, and put in execution with all poſſible ſpeed, after 
the diſſolution of the former Company, the period from which 


the proper buſineſs of the houſe reſted chiefly on me; I mean, to 
betake myſelf ſolely to the truſt and belief of my brother's ſitua- 


tion; in the firſt place, independent of ſtock-tranſactions, and in 
the next, in conſequence of them. 


' You have ſeen upon what truſt I entered the houſe in 1754 5 


and I do in the moſt ſolemn manner declare, that from that time 
furth I did conſider my brother as having a conſiderable fund, 

over and above his proportion-of the ſtock entered in the Compa- 
ny's books, This belief never was confirmed by actual inveſti- 
gation; it never was weakened by any hint or information to 
the contrary. In the years 1759 and 1760, it was flrengthened 
by L. 1500 left him by the death of two relations; he was the un- 
doubted and certain heir to a paternal eſtate, which it would be 
improper for me to-put a value upon here, only that it was much 
beyond the deficiency I ſuppoſe myſelf bound to account for: He 
was the certain and undoubted heir to an eſtate, which he count- 
ed, and I believe, without ſtretch, worth to him L. 10,000; and, 
in the common courſe of lives, he was on the eve of ſucceſſion to 
it. Theſe. conſiderations alone would be almoſt a ſufficient 
ground; but as actual poſſeſſion of fund will be {till more con- 
cluſive, I can ſhow you that I had reaſon to believe, and an after- 
inveſtigation has proved, that ſome months previous to this let- 
ter, my brother had added immenſely to the fund; for the credit 
and ſecurity of the houle, I can ſafely put down either L. 20,000 
or L. zo, ooo, tho? a much leſs ſum will ſerve my purpoſe. How 
far an acquilition ſo haſty, ought to have been deemed likely to 
be ſolid and laſting, I will not : fav... The preſent point is, What 
was the natural a the fair conduct under all theſe circumſtan- 
ces? was it to ſtop the houſe as bankrupt? or, was it to purſue the 
opportunity that promiſed, and did afterwards perform ſo high- 
ly? Every man mult have pronounced me demented, if J had 
taken the firſt courſe. The other was natural, and it was honeſt; 

there was a medium; and to have retired was perhaps the pru- 
dent; it clearly would have been the happy courſe: But I do 
not think it eſſential to prove, whether this was my deſire or not. 


B I will 


| 
| 
| 
| 
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1 will only fay, that if there is any blame in not having acted the 
moſt prudent part, my ſhare of it cannot well be determined, 
| without knowing whether it was my deſire, and how tar my vote 
14 would have had influence. It is very probable I gave none, be- 
cauſe I repoſed moſt unlimited confidence in the judgment and 
prudence of the conductor; and I with I had ſtood ſingular in fo 
| doing. 
= I have detained you long upon the periods af Auguſt 1760 and 
1761; becauſe upon my letter of the laſt date have been tound- 
ed concluſions, which I will only call uncharitable; and I choſe 
to be the more full on thele periods, as a piece of juſtice due to 
the character of Mr Malcolm, who, tho? not mentioned in 
Court, is neceſſarily included, and has been talked of out of 
doors, as in the ſame knowledge with me; and it gives me ad- 
ditional fatis|action on his account, that a teſtimony ſo unex- 
_ceptionable as my letter of Auguſt 1761, ſhould have been re- 
covered and produced. 

You have heard much of ſome hundreds of my private let- 
ters, and you have ſeen excerpts from a few of them. I will tay 
this in their favour, that, in ſpite of all that has been given out 
about them, they will not be found to contain any one thing, 
which, upon fair and candid diſcuſſion, can do the ſmalleſt 
prejudice to my moral character: 7] hat they may contain ex- 
preſſions moſt unguarded and improper, I will allow; becauſe, 
upon hearing of one of them in particular, I demanded a light 
of it trom the holder; and I do acknowledge, I was aſhamed 
of it, not that it pointed at any thing that was bad, but 
becauſe it left any perion, who ſhould read or hear of that ſin- 
gle expreſſion by itſelf, (as has been the caſe with many) to 
ſuppoie, that ſomething very bad might be couched under it. I 
ſhall never think it a ſufficient excule tor looſe expreſſions, that 

the whole tenor of theſe letters will contradict any bad 
[ meaning put upon them. It is a fault to have rendered explau a- 
* tion neceſlary, tho? I can give it in the moſt ſatisfactory manner. 
1 I know that thele letters mull neceflarily contain a thouſand 
| things unfit, and never intended for the public eye, private hiſ- 
ad | tory, private opinion of mcn, and of tranſactions, often found- 
| ed on wrong information, often wrote in hurry and in heat, 


upon partial conſideration of circumſtances, which as a man 
ſhould 


E. . 

ſhould be cautions of pronouncing even in private, I am the 
more blameable and the more ſorry for having wrote. At the 
ſame time, 1 muſt remind you of this, that they are the private 
and the intimate communication of brothers, and derive their 
chief, perhaps their only blame, from not being wrote in cy- 
pher; I ſhall offer no opinion, whether it would not have been 


more manly and more humane, if the world had been lett to 


ſuppoſe they were ſo, unleſs in ſo far as they related in any re- 
ſpect to any point of buſineſs in diſpute. My purpoſe was to 
Juſtify myſelf, not to condemn others; I ſhall cherefore leave 
every man, who has ever wrote a private letter, to judge how 


far commendable anxiety for a client's cauſe, will warrant the 
holder of ſuch letters to expole private circumſtances and opi- 


nions, unconnected with his own or with any other cauſe. 

I am likewiſe poſſeſſed of private letters, wrote in ſimilar con- 
fidence to the ſame perſon ; I am bound in honour to commu- 
nicate excerpts of them to you, in ſo far as they relate to ſtock- 
adventures: But if they contain any unguarded expreſſion, or 


any privacy of friendſhip, I claim no merit from their being un- 
known, even to my warmeſt friends, after all the uſe that has 
been made of my own; and if I ſhould alter my conduct in this 


reſpect, which is not probable, I will before hand put myſelf in 
the wrong, becauſe, whatever may be the conſtruction of words 


as they are wrote, the fair and real intention of the writer is well 


known to me. 

The chief reaſon of mentioning theſe letters, is on account of 
ſome expreſſions that relate to money, which have been excerp- 
ted and explained, as importing unfair intention, and extraordi- 
nary pinch in money. The firit charge, ſo far as I know, reſts 
upon the ſingle expreſſion of having laid a pie or a train for making 
up a certain ſum of money; a phraſe of this kind, connected with 
the after-event of bankruptcy, and attended with the concluſions 
which a lawyer, totally Ignorant of my real ſituation, may conſi- 
der himſelf intitled to draw in aid of the cauſe he pleads, will 
naturally ſtartle any man; but when this pie is found in a pri- 
vate letter, and to be no more than a familiar phraſe, inſtead of 
the word plan, the ſuſpicion muſt vaniſh; no man can doubt 
that it was my natural buſineſs to concert and to execute ſuch 


plans as would give me all poſſible command of money: The 
profits 
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profits of every houſe, properly conducted, muſt in a great mea- 
ſure depend upon the extent of that command: I was of courſe 
ſollicitous to retain what was already lodged; I was deſirous, and 
I was active to increaſe the ſum, by every fair and honeſt expe- 
dient; and. I defy the world to ſhow that I ever uſed expedients 
that were not ſo. 

I will, appeal to my brethren i in buſineſs, e of the beſt and 
moſt knowing of whom were my companions, and, in ſpite of miſ- 
fortune, continue to be my friends, that you may learn from 
them, what was the general ſtate of money about theſe periods, 
and whether it was conſidered as the ſmalleſt impeachment of 
credit, to communicate our ſituations of pinch to each other; 
and I, believe the moſt ſolid public Companies in this country, 
will conſider it as no tache on. them, to acknowledge that they 
were not beyond the reach of the general diſtreſs. I. know. that 
people who are not in buſineſs, do naturally. define pinch and 
diſtreſs in money, to be a. ſwimming betwixt credit and bank- 
ruptcy, when applied to a perſon in buſineſs ; and in many caſes, 
they will find the definition juſt, tho? not in the preſent : Surely 
from above L. 60,000 of effects. in Scotland, peremptory, demands 
would have produced ſome conſiderable ſupply. LI had ſeldom, if 
ever, under L. 8 or L. 10,000, generally a larger ſum of bills 
payable on Edinburgh ;. it will not be found that I was in the ha- 
bit of diſcounting theſe, or any parr of them for my ſupply ; but 
it will be found, that, in the very height of this pinch, the Bank 
where I had a caſh-accompt of L. 4000, took exception at my 
tranſacting for and advancing money to a particular Company:; 
that they gave me the option to drop this connection, or my 
caſh- accompt. If my pinch was ſuch as it has been explained 
from ſome expreſſions of my private letters, here was an 
opportunity to be graſped at; I could at the ſame time prevent 
the inſtant demand of payment, which I concluded the Bank 
would make, and, upon fair and creditable pretence, recall and 
prevent advance to a ſtill greater extent, which I was in ule to 
make to this Company; but they were old and valuable friends; 
and, under greater inconveniency in view, I ſhould not have made 

any heſitation of declaring my adherence to them. 

I will give one more inſtance, that often with many thouſand 


pounds of bills on Lendon, beſides what I could draw for my- 
ſelf, 


1-951 
ſelf, I was difficulted to obtain money ſufficient to anſwer the 
current demands of the day, when perhaps a tew hundreds would 


have made me eaſy, and when I could not draw from my neigh- 


bours of undoubted ſafety, money I had lodged with them, at 
leaſt without incommoding them, becauſe their ſituation was per- 
fectly ſimilar to my own; and, tho? I can prove ſuch ſituation 
by ſeveral, if not by every houſe of credit here, I will truſt to 


my own letters, which, I think, cannot fail to explain the matter 
clearly; and, tho? I muſt ſuppoſe, that ſuch of them as do, have 
been found illegible, yet I imagine I ſhall find no difficulty in 


reading them; and the whole courſe of them will ſhow, that a 

reat part of my pinch was owing to myſelf, and curable by my- 
Self, becauſe I always could, and always did draw on London 
ſwhen neceſſary ; tho', for reaſons you will afterwards ſee, I was 


dieſirous rather to increaſe than diminiſh the fund there. If the 


event of bankruptcy had not happened, thoſe letters, if brought 
to light, could not have been conſidered as expreſſive of more 


than the general diſtreſs of money, which affected me in common 


with every dealer in that commodity; and it would be contrary 
to all juſtice, if expreſſions, in themſelves innocent, ſhould be 
ſubjected to a change of meaning, upon a change of circum- 
| ſtances unforeſeen and unſuſpected. 

If I had conſidered it ſufficient to know, that there neither is, 
nor poſſibly can be any proof againſt me, I ſhould have ſaved you 
and myſelf this trouble; but, ſituated as I am, I think it in- 
cumbent upon me to ſhow, that, ſo far as the nature of the caſe 
does admit of proof, it is all in my favour. I have moſt fortunate- 
ly preſerved a great number of private letters from my brother, 
becauſe, as he ſent no regular account of his London operations, 


I ſuppoſed ſome of them might aſſiſt his recollection of circum- 


ſtances upon his return. I will lay before you a few of the many 
excerpts they will afford, to ſhow that my deſire to acquire com- 
mand of money here, was founded upon ſuch grounds of belief, 
with reſpect to its advantageous employment in London, as muſt 
have ſatisfied any man whatever, unleſs he is given to more ſuſ- 
picion than I am; and, if there be any ſuch, I would beg him to 
remember, that they are from a brother, and from a perſon, 
who, ſo far as I know, bore a character untainted in point of 

| C in- 
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integrity, and high in point of f knowledge and ability in buſl- 


neſs. 
London, March 7. 176rt. 


ce It is well for us that our plan has exactly anſwered: our ex- 
<& pectation, as we have hit the very beſt time for making our 
4 purchaſes, ſo that we can already have a- very handſome 
_ Profit.“ 


April £7; 190E- 


I haye only. to beg of you to conſider you cannot turn our 
„funds into caſh with too much expedition; you cannot loſe. 
& pon them by hurry, near ſo much as I ſhall make up by the 
„ money here.” 


May 2. 1761. Whitſunday-term.. 
« If you can ſupport yourſelf and George, I ſhall excuſe you 
« ſending me any thing this month. If I were ſelling out ot ſcrip, 
„I ſhould be ſorry. to withdraw. from other funds. expect from 
India, and fixed annuities, good profits after the ſcrip ſpecula- 
« tion is over, and I ſhall with you to be puſhing in money gra- 
"68 dually to lay out that way, ſo always as you can give me 
s ſome.” | 
T have reaſon to ſuppoſe, from the letters in my hands, that 
about this period I-was anxious-to ſecure the vaſt profit that had 
aroſe upon the proſpect of a treaty of peace, ſtocks from 75-or 
76 per cent. were now up at 90 to 91, the ſcarcity of money, from 
the continuance of the war, was becoming daily greater, and 
as we were publicly known to, be engaged in this adventure, 
the demands on. the houſe here were much the greater on 
that account. After mentioning ſome private — he 
ſays: 
May 9. 1561. 
« Thoſe added to the . of pinch of money with 
“you, and the apprehenſions that might enſue, without your 
© being able to ſay that we were fold out before, made me hurry 
„ moſt confoundedly, eſpecially as I had my alarm confirmed 
« from different quarters yeſterday.” 
I have reaſon to believe that this ſale produced above L. 30, ooo 
of neat profit. 
As 


ce 
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| July 27. 1761. 

« As to money affairs, I can only repeat what I have ſaid to 
make it plenty ; ſend off all accompts where there are balances, . 
draw them in as ſoon as you can, prevent ont-goings, turn 
goods into cath, and depend upon it, the employment of it 
here, in four or five months hence, will not be in vain: Do 


not imagine I ſhall be raſh in throwing away what we have 


got, hope yet for opportunities to make a good addition 


to: NM” 
November 3. 176. 


— ſhall, I hope, do very well, and ſtill make your ſhare, the 


L. 10,000 I hoped. 
November 19. 1761. 


« The caſh is of vaſt + andre here, by giving weight and 
authority to the operation, independent of the great profit can 
be made of it; therefore I wiſh to have what can be ſpared.” 


And a little lower he goes on: Had I been in better health, I 
« ſhould at leaſt have prevented ſome loſſes in paſt years; how- 
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66. 


ever, you will find you have much more neat now, than I had 


for half as many more of my paſt years, and you are likely in 


your future years to be much better ſupported: The ſcheme 
that gives, and is like to give a great deal more, has been the 
ſtudy of my life, and will, I truſt, ere long, put you, in point of 
fortune, much beyond any of your cotemporaries in any way 
whatever; you may have opportunities to avail yourſelf of the 
ſame plan, but, before another oecurs, I ſhall have loſt all in- 


clination for ſuch adventure, eſpecially as it has been my 


ſcheme at all times, never ro continue long in buſineſs after I 


get a tolerable fortune. I hope the ſum your 3 will yield ere 
I leave a, will give you ſatisfaction; if not, you ſhall. 


have it.“ 
The occaſion of the mention of L. 10,000 as my proportion. .of 


what was gained, and of the laſt letter I have quoted, was, that, 
after the diſſolution of the former Company, I had deſired to 
have it aſcertained by contract or otherways, what was to be my 
ſhare of the preſent company ; but as that could be done at any 
time, it was not done at all, and I was under no uneaſineſs at 


the delay, becauſe I knew there was nothing improper intend- 


ed 


ed by it; but as I thought myſelf intitled to a third ſhare, and as 
the acquiſitions were now fo great, I thought it of high conſe- 


a 


quence to ſtand upon ſure ground, and did therefore inſiſt the 
point might now be fixed; and the above is all I ſhould have had 
to ſhow tor my ſhare of the gain, if it had remained. 

I ſhall offer no further comment on theſe letters, nor ſhall I 
trouble you with more excerpts, unleſs you deſire them; a volume 
would be fruitleſs, if theſe are inſufficient. | 

I have told you, that no accounts of the London tranſactions 
were tranſmitted ; from the great ſuite of letters in my hands, I 
could not aſcertain a fixed ſum at any one period; they ſatisfied 
me of the activity, attention, and general ſucceſs of the writer ; 
there is in them the appearance of much caution and foreſight, 
and of much important connection in the way of ſecret intelli- 
gence, into which IT never dived; they afford direct reaſon to 
think, that from great ſucceſs, and opinion of great ability, the 
writer was courted by people in London for his advice and ma- 
nagement in their affairs of the ſame kind, and, independent of 
the letters, I do in part know it to have been true. I conſidered 
the peace as a ſecurity againſt any material reverſe, and his re- 
maining in London after its concluſion, as an indulgence he was 
intitled to, and as a certain additional profit; I can ſhow the very 
belt reaſon for having thought fo. | 

An inveſtigation has been made of his ſituation at different 
periods; I have no copy of it, ſo cannot preciſely aſcertain either 
dates or ſums; but upon the recollection of myſelf and others to 
whom it was produced, there appeared after the peace, about the 
beginning of the 1763, to have been from 65 to L. 70,000 reali- 
zed, and the gentleman at whole inſta ice this inveſtigation was 
made, aſſured me, upon my brother's own authority, that he had 
it in his power, I think, at two different periods, to have retired 
with upwards of L. 100,000 of neat profit; and as this was ren- 
dering the view of his conduct {till the more inconceivable, I 
am the leſs doubtful of its truth; not that I mean to found upon 
it: J was perſuaded the ſum was great; 1 was aſſured by the 
people in London, who had beſt acceis from intimacy to know, 
that it was aſtoniſhing : I do not know, that my belief ever went 


fo high as L. oo, oo but I am certain, that if all my letters are 
extant, 
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extant, they will ſhow, on different occaſions, urgency that he 
ſhould return, and be ſatisfied, and not think a few thouſands 
more, an inducement to live amongſt Jews, &c. when he 
ſhoutd be enjoying his good fortune amongſt his real friends; 


and if ſuch letters ſhall not make their appearance, I can appeal 


to men of character, whofe advice I thought would weigh with 
him, whether I did not give them the ſame in charge to be urged, 
You will eaſily conceive, that the reviſal of this correſpondence, 
can afford no agreeable entertainment to me; I have already 
learned, that riches can take wings and fly away; it muſt there- 
fore be an important motive that would force me to read them, 
and nothing but defence of character, could have induced me to 
offer them to the public. That there was an immenſe fund is al- 
lowed and certain ; that it is gone without knowledge or ſuſpi- 
cion on my part, is, if poſſible, more true; that there is conſe- 
quently great blame ſomewhere, follows of courſe: There are cir- 
cumſtances in this caſe which I cannot account for, and which I 
dare not juſtify ; but though by theſe I have been ruined, and 
will be allowed to be much the greateſt loſer, if firm belief of poſ- 
ſeſſion is held equal to poſſeſſion itſelf; yet I do, with reſpect to 
myſelf, acquit the agent in this affair of every deſign to hurt me; 
and it conſiſts with my knowledge, that the intereſt of another 
friend has been materially hurt, which Iwould ſay, I knew to have 
been {till dearer to him than mine, if I did not fear that it might 
ſeem to encroach upon that gratitude which I ſhall ever owe him 
as an affectionate, if not a partially affectionate brother; and I 
flatter myſelf, that when the natural feelings upon heavy loſs and 
cruel diſappointment are abated, and when the former ſriendly 
and upright character of this unfortunate perſon is allowed for, 
that though very high blame will {till be due, that yet it may 
be held no great ſtretch in his favour, to conſider him in the 
light of a man drawn to a gaming table, and by vaſt fluctuations 
of loſs and of gain, robbed of his judgment, and of his money, and 
reflecting when it was too late, that he had involved his beſt friends 
in his ruin. Under this perſuaſion, it is, with regret, I muſt 
mention two more circumſtances, to ſhow that my belief of ſafe- 

ty, and of opulence, continued to the laſt. | 
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In winter 1763, a few months before the failure, a young 
gentleman, with a very handſome fortune, was deſirous to be 
admitted a partner in the houſe; a favour, which moſt fortu- 
nately for him, I had not right to decide for him, but which, on 
ſeveral accounts, he was intitled to aſk, particularly from my 
brother. I deſired him to write him, which he did once and a- 
gain; but getting no anſwer, I took upon me to urge his deciſionu 
in the ſtrongeſt manner; I told him my ſenſe of the obligation 
he lay under, that I did conſider it as a loſs to me ; that a new 
partner ſhould be admitted, and that we had no occaſion to 
ſtrengthen ourſelves by his funds, but that I ſhould never allow 
my intereſt to ſtand in competition with the performance of 
what I thought due on his part. I make no doubt this letter is 
amongſt the reſt, though I have never heard of any that contain- 


ed evidence, conſidered as in my favour; the anſwer this letter 


procured will ſerve my purpoſe in the mean time; and it does 
exiſt, and ſays, That he propoſed ſoon to be down, and to give up. 
the houſe to me, when he would ſee to get him fixed in a 
fhare of the houte with me. 

I would beg of you to turn back to the ger of the roth 
November 1761, and to judge, if I had now reaſon to ſuppoſe 
that the zo/erable fortune was acquired; that the reſolution of re- 
tiring upon it was on the eve of execution ; and that with a 
large fortune, I was really to be in the ſituation there pointed 
out to me, poſſeſſed of a houſe of ſolid and advantageous con- 
nection, and which, though the contrary has been aſſerted in 
public court, remained entire ; and the books will confirm it, 
that notwithſtanding the continued ſollicitation to remit, and the 
defire I had to comply with it, that, from the 1760 to the 1764, 
I had not allowed one correſpondent worth retaining, to carry 
his buſineſs elſewhere, for want of thoſe advances of money 
which were more than commonly requiſite in thoſe times of ge- 
neral pinch. 

1 can go ſtill a little nearer to the unhappy period, and Mr 
Adam will bear me witneſs: Some days before he ſet out for Lon- 
don, my brother wrote me he had come home and gone to bed 
unwell ; for ſeveral poſts, I did not hear of, or from him; beſides 
the uneaſineſs I felt for him as a brother, you will eaſily conceive, 


that J felt likewiſe as a man of buſineſs: He was the bank where 
| | | all 
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all the money I could ſpare was lodged, I had conſtantly reſted 
upon him to ſupply every want of my brother George, as the 
correſpondent of the houſe, upon whom I drew at pleaſure, with- 
out thinking it neceſſary to remit, if it was not convenient for 
me : It occurred to me, that both Mr Adam and I were ignorant 
as to every particular of the tranſactions at London, or how they 
were placed or diſtinguiſhed ; and, above all, it ſtrack me, 
that if the funds were ſo veſted, as, in caſe of death, to require 
the forms and delays of law in order to get poſſeſſion, that I 
might become bankrupt in the midſt of high fortune. Mr Adam 
was then on the road; I wrote him my anxieties, and begged him 
to ſee that theſe matters ſtood in ſuch form, as to render me 
ſafe and eaſy, and to mention of what importance it was that 
they ſhould remain ſo. But this is a ſubject I deſire to forget, — 
and I will therefore go no deeper in it, but leave you to 
judge from Mr Adam's own diſappointment in a few weeks after 
his return, whether his. anſwer diſſipated my uneaſineſs, and 
whether, on his return, my hopes and expectations were con- 
firmed. 

And now, Sir, I have brought you to the period March n 1764, 
when I was awakened from this golden dream, and. found in its 
place bankruptcy and ruin. I need not, on this occaſion, aſk 
tor ſympathy ; I hope I have ſhowed my title to it; and if fo, no 
man of feeling can withhold it from me, unleſs ſome perſon ſhall 
{ſtand up and ſhow, that, in conſequence of the alledged know- 
ledge I had for years, that this cataſtrophe was impending, I had 
taken care to fave a father, my brothers, and many of my belt 
and moſt reſpected friends, to whole ſupport and alliſtance I was 
neceſſarily to have recourſe, and whom I could fo eaſily have ſa- 
ved? and if I was ſo loſt to all feeling of friendſhip and of honour, 
is it ſuppoſeable I ſhould have ſcrupled to take ſome hidden care of 
myſelt? To what object had I ſacrificed all that is valuable in lite, 
friends and character ? Surely for ſome treaſure or other! But it 
conſiſts with your knowledge, that that trealure cannot have been 
money or effects to the extent of a ſhilling, becauſe the books of 
the houſe are too regular and too diſtinét, not to ſhow every 
penny paid or received, from their commencement to their clole ; 
and therefore no man has dared to alledge it. As to the 


mealures taken upon this occaſi jon, they are known to, and have 
been 
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been approven of by the creditors and the public, as the beſt 
the nature of our laws did admit of. The merit of their being 
ſo, I do by no means aſſume; it is the property of thoſe Gentle- 
men whom I called to my aſſiſtance, confirmed by the advice or 


_approbation of the moſt eminent counſel at that time in this 


country.—And here I ſhould end my letter, did I not find my 
truth attacked at this period. 

It has been alledged, and, I dare to ſay, believed by numbers 
of people, that I denied all knowledge or connection with the 
{ſtocks at the time of the failure; and I can blame no man for 
believing public aſſertions, as I have had no opportunity as a 
party to anſwer them. 

The Gentlemen before whom this denial is kuppoſed: to have 
been made, either actually had, or were in a very few hours to 
have, before them the ſtates of the houſe, which were to offer 
conviction of the fallity ; as the articles of ſtock, ſo far as commu- 
cated to the houſe, were entered in the books, and known to 


every clerk in it: But ſetting that aſide, Imuſt deſire you to attend 


to who were the people preſent. The perſon, who, next to myſelf, 
was moſt deeply hurt and diſappointed, the friends from whom I 
could expect moſt ſympathy, advice, and aſſiſtance, all of them 
people who had a thouſand opportunities to have heard from 
my own mouth the very reverſe of what I am now made to fay : 
But I will not waſte your time on the abſurdity ; I will explain 
the ground of the ftory, that you may judge if it is fairly uſed a- 
gainſt me. 

Amongſt the numberleſs reports, which do naturally ariſe upon 
events ſb extenſively hurtful, it was faid, that a ſum of 40 or 
L. 50,000 would be claimed againſt the houſe, as loſſes unpaid 
upon bargains for ſtocks ; it was a matter of courſe to apply to 
me to know the truth; and I did not deviate from it in ſaying, 
that Iknew not the leaſt of the matter, that I did not believe it, 
but that, if at were true, it could not affect the houſe, and that 
all ſuch claimants muſt have recourſe upon my brother. I how- 


ever wrote immediately to London to know the foundation of 


this; I found it had none; and the ſequel has proved my infor- 
mation true. Nor could the houſe have been made accountable, 
had it been otherways: I can excuſe any man who was a ſtranger 

| to 
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my ſituation, for having underſtood my anſwer as to a particular 
claim for ſtock-concerns, as a denial of all knowledge or concern 
in them whatever, becauſe the miſtake is very ſuppoſeable. 

It has been ſaid, that I gave falſe hopes to Mr John Patullo, and 
his letter to Mr Heriot affords a better ground to fay fo, than can 
be adduced for any one charge brought againſt me. I am one of 
the many who reſpect Mr Patullo's known integrity and truth ; I 
know him to be incapable of intention to deceive Mr Heriot or 
to hurt nie; I do perfectly remember upon what grounds I hoped 
there 3 be no great deficiency, and upon what events, not very 
improbable, there might poſſibly be none. I believe every man's 
hopes, i in ſuch ſituations, are naturally moſt ſanguine at firſt; all the 
views of my brother's rights by ſucceſſion were then open; but as 
they made no part of my ſtates, I was not in ule to argue from 
them as to what might be probable, much leſs to give aſſurances 
of certainty of full payment; and I dare to ſay, from my knowledge 
of Mr Patullo, that he will think it more likely, that he may have 
miſapprehended me, than that I ſhould have intended to miſlead 
his client, or deceive himſelf, eſpecially as I was correſponding 
with Mr Herriot, and did not point at any ſuch deception ; on 
the contrary, I felt ſtrongly for him, and, jointly with Mr Patullo, 
gave him my beſt advice, which, on his own account, I wiſh he 
had followed ; a very great number of the creditors have acted 
by my advice, becauſe, though I might be miſtaken, they could 
truſt I would not intentionally miſlead them, and ſo far as can 
hitherto be judged, they have not been wrong adviſed. 

You may have heard that falſe ſtates were ſhown at the failure 
of the houſe, and I have the fatisfaction of aſſuring any perſon 

who may have ſaid fo, of what perhaps he did not ſuſpect, that 
it is very true. 

In order to inveſtigate the point I had in view, of knowing 
the real ſtate of the houſe, I was to go through every account - 
contained in above 2000 pages of folio books; it was ablolately 
neceſſary to perform this betwixt Friday night late, and ſome 
time upon Sunday following ; it was finiſhed on Sunday fore- 
noon ; and, without aſkien: Ha for the ſituation of my 
mind, and for ſome hours l-ep which were neceſſary, I will leave 
any man verſant in ſuch operation, to judge if errors were not 


to be expected ; 98 I ſhould perhaps have been the only perſon 
E to 
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to acquit me of improper intention, if theſe had ſhown the funds 
of the houſe greater than the truth. But fortunately my omiſſions 
or miſtakes had the reverſe tendency, and to a great extent; I 
will not enter into a diſcuſſion of them, nor of the proſpect I had 
of different concerns turning out much better than they have 
done: The hurry in which theſe ſtates were taken, left no time 
to conlider what accounts were neceſſarily to be compenſated by 
each other, fo that it was unavoidable, that both funds and 
debts ihoutd appear greater than in fact they were; I have 
therefore taken a ſlate of the books as they ſtand at this period, 
when almoſt every adventure is cloſed, and when I can no long- 
er pretend aid trom expected profit, but, on the contrary, have 
the extent of ſeveral aſcertained loſſes, beſides the whole charges 
I have paid out ſince March 1764, in the management of the at- 
fairs, as a diminution of the apparent fund; and this ſtate you 
have been ſo good as to have carefully compared with the books, 
and aſcertained by Mr John Hay as clerk to the ſubmiſſion. 

The total amount of the funds L. 90523. 2 6 

Of the debts 85080 7 6 


Much intereſt is yet to be calculated on the one and on the o 
ther; but the intereſt upon the debts will be greater than what is 
due on the funds 

In this ſtate I have left my brother's e out of the que- 
ſtion; I have ſuppoſed him to have repaid all he owed the 
Company, becauſe the books ſhow him to have done ſo; and 
it will be well for the creditors, if, when a total ſettlement of 
his accompts can be made, he ſhall. be found a creditor of the 
houſe. 

I have taken no allowance in the amount of the funds for he- 
retages in his name, which ſtand as Company funds, being paid 
with the Company's money to the extent of above L. 5500 ; be- 
cauſe being veſted in his perſon, they may fall under his ſeparate 
eſtate. 

J have made no diduction from the amount of the debts for 
L. 2765 of the Company's promiſſory-notes to him, which he had 
not indorſed away, nor for above L. 4500 which ſtand as debts 


of the Company, though paid or fully ſecured upon a part of his 
bank 
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| bank-ſtock ; theſe ſums will neceſſarily operate in favour of the 
_ ereditors, at leaſt in fo far, and muſt have appeared as ſo much 
additional lecurity to my ſituation, if I had made particular ſearch 
into it before the bankruptcy. I mult only beg leave to add, that 
by this itate, I do not mean to flatter the creditors with higher 
ho;:cs than I have been in ule to give chem; there have been 
loifes great and unlooked for: I can ſhow upon other evidence 
than my own, that the moſt material of theſe could not in reaſon 
be looked for at March 1764; others, and to no ſmall amount, I did 
then ice partly certain, and partly probable ;. and ſo far as I can 
hitherto judge, I made full allowance for them, in the compu- 
tation of what they were likely to yield; but with law, delay, 
and expence in protpect, and with more than 3 of the funds out- 
ſtanding and clogged with arreſtments, though of a very few 
creditors, I have not given, nor will I pretend to give any cer- 
tain computation. what further damage the funds may ſuſtain, 
however hopeful I may be, that, in ſpite of all that has yet hap- 
ened, I may not tall greatly ſhort of what I have been. in ule - 
to tell them I thought they might expect according to proba- 
bility. 

Such is now the ſtate of the houſe; and I can clearly ſhow. 
you, that, if from ſuſpicion of what afterwards happened, I had 
ſeen cauſe to have ſtopped the houle at any period from ten to 
fifteen months ſooner than I did it; that, ſuppoſing the bills 
I had drawn at ſuch period upon George Fairholme to be. paid, 
as -in fact they were, that the houſe would have been greatly 
more than able to have paid every man, without regard to the 
large ſum that might further have remained in ſtocks. If any 
man ſays I am blameable for not having keeped all IJ had drawn, 
I allow it, and I have paid ſeverely for that error in judgment; 
which I ſhould feel the leſs, if I could render myſelf the lingle 
ſufferer by it.. But I hope there is no man but will allow, that, .in 
my ſituation, he would moſt naturally have committed the ſame 
blunder, or that if he could really have poſſeſſed more foreſight, 
that he cannot poſlibly impute my compliance with the conſtant 
urgency for command of money to any improper deſign; or 
ſuppoſe that, with ſafety in poſſeſſion, 1 ſhould have quitted the 
hold, under apprehenſion or ſuſpicion of diſtreſs and ruin; it is 


beyond ſuppolition, and the real fact 1s, that it was my general 
idea 
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idea, even upon advice of the failure in London, and before a 
ſlate was taken, that there ſhould be as much in the books as pay 
all: J was miſtaken; and whoever conſiders the extent and va- 
riety of the tranlactions, and the ſtate J have inſerted, will not 
find it difficult to conceive that I ſhould have been under ſuch a 
general impreſſion; tho?, if it had been well founded, I could not 
Rally have claimed merit from having, by prudence or foreſight, 
guarded againſt its being otherwiſe. | 

4 will not trouble myſelf to inquire, how or by whom many 
cruel reports about this houſe have been raiſed ; the pain they 
may have given me I conſider as a neceſſary attendant of misfor- 
tune : I will take notice but of one, becauſe it may have had in- 


flucnce with ſome people I value and reſpect; and it is, that I 


have been guilty of a breach of friendſhip, in affording you my 
alliſtance in a great ſuit now depending; what J have felt for the 
misfortune of the Gentleman concerned in it, is beſt known to 
myleli; tho” to my laſt moment I ſhall maintain, that I had no 
blame of bringing it upon him, nor ſuipicion of its danger: Our 
hopes and our truſts were mutual in all that matter ; all the let- 
ters trom my brother relative to ſtocks, and indeed to molt o- 
ther ſubjects, were open to him; I believe his were equally ſo to 
me, unlels in lo far as was neceſſary to conceal the private co- 
partnery betwixt him and my brother ; and the reaſons on his 
part for this concealment he gave me after the failure, when it 
was firſt known to me by the neceſſary diſcloſure of the connec- 
tion. It gives me high fatisiaction that his ſituation is ſo diffe- 
rent from what mine is; but I hope no tie ſhall be found ſtrong 
enough to prevent the faichful diicharge of the high trult repoſed 
in me by the creditors, or from doing the duty I owe them in- 
dependent of that truſt. It is known to that Gentleman, tho' not 
perhaps to you, that I went a length much leis defenſible, 
in prejudice of what I muſt lay were the clear rights of a bro- 
ther: The fame exprets whichconveyed the firſt intelligence from 
London, brought me a Jeter from George Fairholme to his agent 
here; I do not ne it it was open, or if ] uſed freedom with 
the ſeal; but the purpoſe of it was, to order arreſtment on funds 
pointed out, by which he would have been fully ſecured. I 


keeped up this letter till the ſtate of the houſe ſhould be deter- 
mined 


. 
mined, and meaſures fixed for the equal ſecurity of all concern- 
ed; nor did I deliver it, but upon agreement that the arreſt ments 


to be uſed ſhould be held for the general behoof. I conſider- 
ed that the worſt conſequence that could attend this ſtrong ſtep, 


was not ſo bad as the appearance of a brother preferably ſecured, 


in ſo deep a ſum, tho' without the leaſt aid or information from 
me. held it a pious injuſtice, and the perſon injured approved 


- of it as ſuch. 


Upon the whole, whatever private ſatisfaction I derive to my-- 
ſelf from the conſciouſneſs of having acted fairly and uprightly in. 
all this matter; I ſhall never be the leſs anxious to ſtand equally 
clear in the eye of every good man. It is your duty as truſtee to- 


be thoroughly ſatisfied that I am worthy of the truſt I hold for 


the creditors, many of whom cannot judge for themſelves in a. 
matter ſo involved; therefore, if I have in any reſpect fallen ſhort 


of what ought to carry conviction to every impartial breaſt, I. 


mult intreat, before you make any ule of this letter, that you 
may point out in what quarter it is weak, becauſe Ehave produ- 
ced but a part of the evidence in- my hands, from my own per- 
ſuaſion that I have given you more than ſufficient;. and I. 
will venture to ſay, that if by any accident I had been depri-- 
ved of every document in my own hands, thoſe very letters which 
are ſuppoſed to ſtand in judgment againſt me, would have af- 
forded me abundant evidence. I cannot from recollection, at. 
four or five years diſtance, form any chain of facts from letters ſo 
careleſsly wrote; but while I retain- any. degree of memo- 
ry, I am not likely to forget the firm perſuaſion. I was un- 
der, during the periods at which they were wrote; and when 
they can be of no longer ſervice againſt me, I hope I ſhall. 
be intitled to have a fair and exact delivery of them, in 
order to fatisfy any friend, whether. their. general tenor Goes 
not confirm all I. have now ſaid. 

The importance of this ſubject to me, muſt plead my ex- 
cuſe for having treated it at ſuch length. You are no- 
ſtranger to the impreſſions which have been endeavoured to: 
be given of my conduct, and therefore cannot be ſurpri- 
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Sir, 
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fed at my being highly ſollicitous to have theſe impreſ- 
ſions ſet right, as far as in my power. | 

enabled you to do ſo, and I leave it to your friendſhip, good. 
ſenſe and humanity, to make what uſe of this letter ſhall be 


I hope I have now 


I am, with eſteem, and great regard, 85 


Your moſt obedient ſervant, 


TroMas FAIRHOLME.. 
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